












 

 

Date: 15 Adar 5766       Case No.: 4083/04 

March 15, 2006 

 1 
Verdict 2 

 3 
On the basis of his confession to the amended indictment, the Defendant is convicted of the crimes attributed to him, 4 
as follows:  5 
 6 
a. Offense against regional security, a crime pursuant to Section 53(a)(4) of the Security Orders (Judea and 7 

Samaria) (No. 378), 5730-1970. 8 
b. Membership and activity in an  unlawful association pursuant to Regulation 85(1)(a) of the Defense 9 

Regulations. 10 
c. Conspiracy to intentionally cause death, a crime pursuant to Section 51 of the Security Orders (Judea and 11 

Samaria) (No. 378), 5730-1970, and pursuant to Sections 21 and 22 of the Order Regarding Rules of Criminal 12 
Liability (Judea and Samaria) (No. 225), 5728-1968. 13 

 14 
Handed down and published today, March 15, 2006, in open court and in the presence of the parties. 15 
 16 
[signature]   [signature]    [signature]  17 
Judge   Presiding Judge   Judge 18 
 19 
Prosecutor: No evidence relevant to sentencing. 20 
 21 
Defense Attorney: No evidence relevant to sentencing. 22 
 23 
The prosecutor sums up: In the context of the plea bargain, we ask that the Defendant be sentenced to 15 years in 24 
prison, and a conditional suspended sentence in accordance with the Court’s judgment. The core of the indictment is 25 
the crime of as an offense against the security of the region, in which the Defendant played a central role by carrying 26 
out a suicide attack, a matter which guided the parties in agreeing upon a sentence. On the other hand, consideration 27 
was given to the fact that the attempt to carry out the attack came to an end while still within Palestinian territory. 28 
Consideration was also given to the fact that the Defendant has a clean record, and that his confession saved 29 
precious judicial time. In light of all the factors, the prosecution believes that the plea bargain is proper and that the 30 
Court should honor it. 31 
 32 
The defense attorney sums up: I ask that the plea bargain be honored. The Defendant confessed today to the 33 
amended indictment and saved precious time for the Court. Regarding the first charge in the amended indictment, an 34 
offense against the security of the region, the Defendant did not play a main role. He was a planner together with his 35 
accomplices and particularly with Nofel, but the party who wanted to carry out the attack was Ali Ju’ara. He left the 36 
[West Bank] region and returned to it, without carrying out the attack. This is where the Defendant’s negative  role 37 
ended. His role was not central to this crime. Sometime later, Ali Ju’ara planned with others, and carried out the 38 
attack, without any connection to the Defendant. Regarding the other charges of membership and conspiracy, no 39 
damage was caused by the Defendant’s acts and the sentence we have agreed upon is therefore more substantial than 40 
the standard sentence, in my view. I have done plea bargains in cases which even included injuries in which there 41 
was a lesser punishment, although there were evidentiary problems. The Defendant has confessed and saved time for 42 
the court. Additionally, he is married and has a child. Fifteen years of being distanced from his family is a heavy 43 
sentence. I ask your honors to respect the plea bargain. 44 
 45 
Defendant’s final remarks: I regret what I did and I swear that I will not do anything after I am released from prison 46 
and if it is possible, be lenient with me. I have not seen my son since he was born because I was in prison. Everyone 47 
wants to see his children.  48 
 49 
[stamp:] Correct copy [stamp:] Military Appeals Court — Judea and Samaria  [signature]  

[stamp:] District officer, Netanya. 9338 [signature] [stamp:] 4584482. Major Elinor Barazani, District Officer, 
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 Date: 15 Adar 5766       Case No.: 4083/04 

March 15, 2006 

 1 
     Military Court - Judea 2 
 3 
Before Deputy President Judge: Major Ronen Atzmon 4 
Judge: Major Dahlia Kaufman 5 
Judge: Major Michael Ben-David 6 
 7 
The Military Prosecution  8 
(Represented by Legal Officer Ruti Tzaviel) 9 
 10 

vs. 11 
 12 
Defendant: Muhammad Kayed Halil Al Nashash ID: 907050298/ Prison Service - Present 13 
(Represented by counsel, Attorney Shaban – Present) 14 
 15 
 16 

Sentence 17 
 18 
Having heard the parties’ arguments and examined them in light of the serious crimes of which the Defendant has 19 
been convicted, and after also considering the Defendant’s comments made before us, we have found that we cannot 20 
honor the plea bargain presented by the parties. This is because the sentence that had been agreed upon deviates in 21 
its leniency – to an extreme degree – from the range of what would be a reasonable punishment.  22 
 23 
We have decided, unanimously, to impose the following sentences on the Defendant: 24 
 25 
a. A twenty-year sentence to be served in prison, to be counted from the date of his arrest, September 1, 2004. 26 
b. Eighteen months of a suspended sentence, on condition that the Defendant does not commit any crime pursuant 27 

to Regulation 85 of the Defense Regulations during the five years following his release from prison. 28 
c. Three years of a suspended sentence, on condition that the Defendant does not commit, during the five years 29 

following his release from prison, any crime the substance of which is the intentional creation of a risk to 30 
human life, including offenses against security in the region and conspiracy, of which the Defendant was 31 
convicted in this case.   32 

 33 
The full reasons for the sentence will be published later. 34 
 35 
Right to appeal within 30 days starting from the day the reasons are published. 36 
 37 
Handed down and published today, March 15, 2006, in open court and in the presence of the parties. 38 
 39 
[signature]   [signature]    [signature]  40 
Judge   Presiding Judge   Judge 41 
 42 
 43 
 44 
 45 
[stamp:] Correct copy [stamp:] Military Appeals Court — Judea and Samaria  [signature]  

[stamp:] District officer, Netanya. 9338 [signature] [stamp:] 4584482. Major Elinor Barazani, District Officer, 

Netanya  
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Case No.: 4083/04 Date: 15 Adar 5766 

March 15, 2006 

 

 

Judea Military Court 

Before Presiding Judge: Major Ronen Atzmon Judge: Major Dahlia Kaufman Judge: Major 

Michael Ben-David 

Military Prosecution 
(By Legal Officer Ruti Tzaviel) 

vs. 

The Defendant: Muhammad Kayed Halil Al Nashash ID: 907050298/ Prison Service - Present 
(Represented by counsel, Attorney Shaban - Present) 

Reasons for Sentencing 

On March 15, 2006, when we sentenced the Defendant, we decided to deviate from the agreed upon sentence presented 

by the parties, and we sentenced him to 20 years in prison as well as a conditional suspended sentence. The following 

are our reasons: 

The Defendant was convicted of the crime of membership in an unlawful association, in that since the end of March 
2003 and through the time of his arrest he was a member of the Al Aqsa Martyrs Brigades. He was also convicted 

because of the fact that in 2004 he conspired with Nofel Adawin to carry out a shooting attack against Israeli citizens. 
The key crime for which the Defendant has been convicted was referred to in the indictment as an offense against the 
security of the region, but it is important to describe the facts that form the basis of that crime. 

According to the amended indictment, at the beginning of 2004, the Defendant was approached by Ali Ju’ara, who 
asked him to help him in setting out for a suicide attack. Ali made the same request of the Defendant several times over 
the course of approximately two months, until the Defendant gave in to his request. The Defendant turned to Nofel 

Adawin and told him of Ali Ju’ara’s wish, and Nofel agreed to prepare an improvised explosive device that would be 
used in the attack. The Defendant sold gold that he had available, and he and Nofel used the proceeds to buy a camera 
and film and material to be used for the preparation of the improvised explosive device. The Defendant, together with 
Nofel, prepared the improvised explosive device and an explosive belt. The Defendant introduced Ali Ju’ara - the 
intended attacker - to Nofel Adawin, and Ali asked to be allowed to carry out an attack in the name of Hamas. At Ali’s 
request, the Defendant and Nofel filmed him in the latter’s home, against a background that they had prepared, which 
included a gun, Hamas flag, pictures of attacks and a book of the Quran. Ali wore a Hamas headband and carried a bag 
with the improvised explosive device in it and the explosive belt. Ali read out a “will” that was directed at his parents, 
and which had been written by Nofel. 

In the presence of the Defendant, Nofel assembled the explosive belt on Ali Ju’ara’s body; afterward, Ali and Nofel 

went out in the direction of Jerusalem. The intention was to bring the attacker up to the area of the Route 60 tunnels, 

and from there the attacker would find his way into Jerusalem. Ali and Nofel returned without carrying out the attack 

because they encountered a checkpoint of the Palestinian Security Forces. 

The indictment indicates that approximately two weeks afterwards, Ali Ju’ara carried out a suicide attack in Jerusalem. 

It can be understood that the prosecution does not attribute responsibility for this attack to the Defendant. 
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Nevertheless, it is noted in the indictment that when the Defendant heard about the attack he left the pictures of the 1 
attacker and his “will” at the entrance to the television station, and notified the personnel at the television station, so 2 
that they could make use of these items. 3 
 4 
The parties asked for an agreed upon sentence of 15 years in prison and a conditional suspended sentence in 5 
accordance with our judgment. Their reasons for this arrangement were the Defendant’s clean record, his confession 6 
which saved the Court’s time, the fact that the attack in which he took part was prevented while the attacker was still 7 
in the territory of the Palestinian Authority, and without it having caused any harm. The prosecutor responded to our 8 
question regarding the light sentence with a question of her own – what punishment was expected for the suicide 9 
bomber himself for going out to carry out the attack and retreating because of the encounter with a Palestinian 10 
checkpoint? Afterward, she presented us with a precedent that had been established by the Military Court of 11 
Appeals, in Judea and Samaria, Region Appeal 2747/04 Mujahad Almashini. There, the appellant had left twice to 12 
carry out suicide attacks and had twice decided not to carry out the attack after encountering the Israeli Security 13 
Forces. He was, in the end, sentenced to 15 years in prison. 14 
 15 
The defense emphasized the fact that the Defendant did not cause any damage, and the Defendant, in his final 16 
remarks, stated that he regretted his actions and hoped to see his children soon, one of whom he had not yet seen at 17 
all – and that he did not intend to commit any similar actions again when he was released from prison. 18 
 19 
We believed that the sentence to which the parties had agreed does not reflect the severity of the Defendant’s 20 
actions. It is true that there are a number of factors weighing in favor of leniency for the Defendant: the fact that he 21 
did not initiate the attack, the fact that he did not respond quickly to Ali Ju’ara’s request for help in carrying out his 22 
wish to execute an attack, his confession and expression of regret to us, and the fact that in the end, the attack which 23 
he helped to prepare did not take place. 24 
 25 
Nevertheless, there are many factors weighing in favor of severity with respect to him: the Defendant sold his own 26 
private property in order to finance the attack, which shows his commitment to its realization. Afterwards, he did all 27 
that he could to send the attacker off to carry out the attack - from connecting him to other senders, through his 28 
preparation of the improvised explosive device, his filming of the attacker and his equipping him with the 29 
improvised explosive device. In effect, from the Defendant’s perspective, the suicide attack was completed, and the 30 
fatal attack that he had planned failed to take place only because of circumstances that were completely out of his 31 
control – the behavior of the suicide bomber. It should also be recalled that the attacker whom the Defendant agreed 32 
to connect with the terrorists who sent him to the attack did indeed carry out an attack two weeks later. This 33 
indicates the substantial danger created by the Defendant’s actions. The danger was not realized on the first 34 
occasion, but the Defendant’s “contribution” to the fact that the same attacker was in the end able to carry out his 35 
plot should be credited to the Defendant. 36 
 37 
In our view, it is of no significant difference that the attacker was arrested in Palestinian territory rather than in 38 
Israeli territory. The  question of whether it was an IDF checkpoint or a Palestinian Authority checkpoint that caused 39 
the suicide bomber to delay the execution of the attack is not important. The degree of courage, determination or 40 
caution of the suicide bombers does not need to be a factor in favor of leniency regarding the sentencing of their 41 
dispatchers. The important – and the serious – issue is that the attacker did set off – like a bullet that moves out of 42 
the muzzle of a rifle – and from that time forward, the result depended on accidental circumstances. While the fact 43 
that the attacker himself withdrew from his bad intentions can lead to substantial leniency regarding his own 44 
punishment – to the point where he may not be sentenced at all because of an expression of regret – this withdrawal 45 
is not very significant with respect to the responsibility, guilt and  46 
punishment of the  dispatcher. As stated, the  dispatcher  carried out his part in full, with the expectation that the 47 
attack would be completed and that the death would be caused, and his sentence must be determined primarily on 48 
the basis of the acts that he committed, and the aspects of the attack over which he did have control.  49 
 50 
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In light of these matters, our failure to give much weight to the precedent which was shown to us – the case of 1 
Mujahad Almashini (Judea and Samaria Region Appeal 2747/04) – is understandable. That case discussed an 2 
appellant who worked together with another person, and was supposed to carry out a suicide attack together with 3 
that person. This was not a dispatcher, but a suicide bomber himself. The appellant and his accomplice decided – on 4 
their own initiative – not to carry out the attack, and it was therefore appropriate to be very lenient with respect to 5 
their punishments. Such leniency is not appropriate in the sentence of the dispatchers themselves, and these have 6 
been given more substantial sentences. 7 
 8 
In our case, the Defendant was the suicide bomber’s dispatcher, and the fact that the suicide bomber did not carry 9 
out the attack on the date that the Defendant had intended is of little significance. We therefore believe that the 10 
sentence requested by the parties is unreasonably light. It does not demonstrate the severity of the act, and it does 11 
not serve to deter the commission of similar acts. We have decided to deviate from the arrangement presented 12 
despite our awareness of the case law requiring that such deviations should be minimal and limited to exceptional 13 
circumstances. Additionally, in accordance with the same law, we have not imposed the highest possible sentence on 14 
the Defendant – as an even longer sentence than the one we have in the end imposed on him would have been 15 
fitting.  16 
 17 
Handed down and published today, April 9, 2006, in the absence of the parties. 18 
 19 
[signature]   [signature]    [signature]  20 
Judge   Presiding Judge   Judge  21 
 22 
[stamp:] Correct copy [stamp:] Military Appeals Court — Judea and Samaria  [signature]  

[stamp:] District officer, Netanya. 9338 [signature] [stamp:] 4584482. Major Elinor Barazani, District Officer, 
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