






























 

 

Date: 20 Tamuz, 5766        Case No.: 1172/04 

July 16, 2006    

 

Military Court - Judea 1 
 2 
Before the Hon. Presiding Judge:  Maj. Yair Tirosh 3 
   Judge: Maj. Dalia Kaufman 4 
   Judge: Maj. Michael Ben David  5 
 6 
The Military Prosecution 7 
(Represented by Officer of Justice Selba Pesak) 8 

 9 
Vs. 10 

 11 
Defendant: Ahmed Mustafa Saleh Hamed (Najar) ID No. 001113836/ Israeli Prison Service  12 
(Represented by counsel, Atty. Theodori) 13 
 14 
 15 

Grounds for the Sentence 16 
 17 

 18 
The Defendant who today is about 30 years old and is a resident of Silwad in the Judea region, was convicted 19 
by us on May 29, 2006 for a long list of offenses such as membership in an unlawful organization, 20 
intentionally causing death, attempt to intentionally cause death, conspiracy to commit a crime, possessing 21 
explosive materials – and other serious crimes. Over the course of committing these hostile acts by the 22 
Defendant and his colleagues, 6 Israeli civilians and soldiers were murdered – and others were injured. The 23 
Defendant’s activities were executed within the framework of a military cell of Izz ad-Din al-Qassam, the 24 
military wing of Hamas. In addition to the Defendant’s “routine activities” as a member of a forbidden 25 
organization, the Defendant and his colleagues set the goal for themselves to injure and to kill as many Israeli 26 
civilians and IDF soldiers as they could, and for this purpose they worked tirelessly initiating and planning 27 
various and diverse attacks which they tried to execute.  28 
 29 
 30 
The Military Prosecution sought a severe punishment of the Defendant who was convicted of the murder of 31 
three civilians and three IDF soldiers and the injury of others – and asked for a sentence of 9 consecutive life 32 
sentences for the murder of the six Israelis and for the other activities of the Defendant which included, inter 33 
alia, a number of attempts of intentionally causing the death of Israeli civilians and IDF soldiers.  34 
 35 
 36 
In the considered opinion of the Military Prosecution the court must deliver a strong, clear and sharp message 37 
both to the Defendant and to others who intend to commit these abominable acts such as those committed by 38 
the Defendant, that they shall forever be removed from normative and free human society; and will remain 39 
behind bars until their deaths. 40 
 41 
 42 
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The learned defense attorney was aware of the fact that the Defendant was convicted of six counts of 1 
intentionally causing death (murder), and he left it for the court to decide the extent of the punishment which 2 
should be meted out. Nevertheless the honorable defense attorney noted that in his opinion the Military 3 
Prosecution had gone too far in requesting life sentences, and according to his view the events should be 4 
restored to their “correct proportions.” 5 
 6 

When the Defendant last addressed the court he refused to stand. However after it was made clear that he was 7 
obliged to stand he got up on his two feet and said the following: “This is a court of terror and I do not 8 
recognize this court. I wish to comment on what the prosecutor said that we were engaged in deadly activities, 9 
what you are doing in Gaza is much more severe than what we are doing. I wish to add that we have a captive 10 
soldier in our possession and we shall treat him as you are treating us (transcript of hearing dated July 7, 2006, 11 
at the end of p. 2). 12 

 13 

 14 

The Defendant’s denial of the court’s subject matter jurisdiction to try him is a trivial matter as far as we are 15 
concerned. However there is no doubt that the things uttered by the Defendant show that even now he believes 16 
that there is complete justification for his atrocious conduct and for the abominable acts of murder which were 17 
carried out, and he does not express any regret for these things even post facto. 18 

 19 

 20 

We cannot ignore the fact that the Defendant was convicted in the past and each time he was released from 21 
imprisonment he increased his activity and intensified it. Thus, for example the Defendant at the “beginning of 22 
his journey” was engaged in throwing stones and was tried for this in 1994. After his release the Defendant 23 
was “promoted” in the combat hierarchy and in 1999 he was put on trial for offenses concerning the throwing 24 
of Molotov cocktails. Upon his release from the latter imprisonment the Defendant did not waste any time and 25 
immediately joined the military activities of his colleagues, some of whom he became acquainted with in jail 26 
and he even took command of the cell. This time the Defendant was intensively engaged in sowing death and 27 
there is no escaping the fact that he should be behind bars for the rest of his life. 28 

 29 

 30 

It is well known that punishment serves various capacities as a deterrent and a warning to others from acting in 31 
the manner of the Defendant – and on the other hand there is a need to consider the personal circumstances of 32 
the Defendant and the necessity to rehabilitate him and to return him to a constructive and normative 33 
framework. However when the actions involved are so grave as those committed by the Defendant any 34 
personal consideration pertaining to the Defendant and his family must give way to the duty to protect the 35 
public from the Defendant’s future schemes; and the only suitable punishment in this case is removing the 36 
Defendant and putting him  forever behind bars. 37 

 38 

The atrocious actions of the Defendant have already been described in the verdict and we see no need to repeat 39 
them at this juncture. The Defendant was convicted not only of membership in a hostile organization and for 40 
the possession of explosive materials but also of committing grave attacks against civilian vehicles which were 41 
innocently being driven on the Judean highways – and against IDF foot patrols who were trapped on the main 42 
route of Ein Yabrud. As a result of these atrocious actions, 43 
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three Israeli civilians and three IDF soldiers were cruelly murdered, and after their murder by the Defendant 1 
and his accomplices, the Defendant ascertained one more time that they were indeed dead. Only a person who 2 
has lost his humanity can act in such a way, and any further comment on this matter is superfluous. 3 
 4 
Pursuant to judicial precedent, which has been long established by this military court of appeals, it is 5 
appropriate to impose a life sentence on the Defendant for the murder of each person as well as an additional 6 
life sentence for the Defendant’s many attempts to cause death, which is based on the Nawfal rule. Therefore, 7 
after hearing the parties’ argument, we decided on July 11, 2006 to sentence the Defendant to the following: 8 
 9 
 10 
A. One life sentence for the murder of David Zion, of blessed memory. 11 
B. One life sentence for the murder of Zvi Goldstein, of blessed memory. 12 
C. One life sentence for the murder of Shalom Har-Melech, of blessed memory.  13 
D. One life sentence for the murder of Sgt. Ro’i Yaakov Salomon, of blessed memory. 14 
E. One life sentence for the murder of Staff Sergeant Erez Idan, of blessed memory.  15 
F. One life sentence for the murder of Sgt. Elad Polak, of blessed memory.  16 
G. One life sentence for all the remaining offense of which the Defendant has been convicted.  17 
 18 
All the sentences shall be served consecutively, so that in total the Defendant shall serve seven life sentences 19 
consecutively.  20 
 21 
Right to appeal within 30 days from today. 22 
 23 
Handed down and announced today, Tammuz 20, 5766, July 16, 2006, in chambers. 24 
 25 
The court clerk shall deliver a copy of the grounds for sentencing to the parties. 26 
 27 
 28 
[signature]   [signature]   [signature] 29 
Judge    Presiding Judge  Judge 30 
 31 
 32 
 33 
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Military Court - Judea 1 
 2 
Before the Hon. Presiding Judge:  Maj. Yair Tirosh 3 
   Judge: Maj. Dalia Kaufman 4 
   Judge: Maj. Michael Ben David  5 
 6 
The Military Prosecution 7 
(Represented by Officer of Justice Selba Pesak) 8 

 9 
Vs. 10 

 11 
Defendant: Ahmed Mustafa Saleh Hamed (Najar) ID No. 1178199 / Israel Prison Service - Present 12 
(Represented by counsel, Atty. Theodori) 13 
 14 
 15 

Sentence 16 
 17 
After hearing the parties’ arguments, we have decided to sentence the Defendant with the following 18 
punishments: 19 
 20 
A. One life sentence for the murder of David Zion, of blessed memory. 21 
B. One life sentence for the murder of Zvi Goldstein, of blessed memory  22 
C. One life sentence for the murder of Shalom Har-Melech, of blessed memory.  23 
D. One life sentence for the murder of Sgt. Ro’i Yaakov Salomon, of blessed memory. 24 
E. One life sentence for the murder of Staff Sergeant Erez Idan, of blessed memory.  25 
F. One life sentence for the murder of Sgt. Elad Polak, of blessed memory.   26 
G. One life sentence for all the remaining offenses of which the Defendant has been convicted.  27 
 28 
All the sentences shall be served consecutively, so that in total the Defendant shall serve seven life sentences 29 
consecutively. 30 
 31 
The grounds for sentencing shall be published later. 32 
 33 
Right to appeal within 30 days from today. 34 
 35 
Handed down and announced today, July 11, 2006, publicly and in the presence of the parties. 36 
 37 
[signature]   [signature]   [signature] 38 
Judge    Presiding Judge  Judge 39 
 40 
 41 
 42 
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Military Court - Judea 1 
 2 
Before the Hon. Presiding Judge:  Maj. Yair Tirosh 3 
   Judge: Maj. Dalia Kaufman 4 
   Judge: Maj. Michael Ben David  5 
 6 
The Military Prosecution 7 
(Represented by Capt. Sergey Morin) 8 

Vs. 9 
 10 
Defendant: Ahmed Mustafa Saleh Hamed (Najar) ID No. 1178199/ Israel Prison Service  11 
(Represented by counsel, Atty. Theodori) 12 
 13 
Court Reporter: Private Nogah Mimran 14 
Translator: Staff Sergeant Badi’ Asad 15 
 16 

 17 
Verdict 18 

 19 
 20 

An indictment was filed against the Defendant charging him with a long list of serious offenses concerning his 21 
membership in an unlawful association, intentionally causing death, attempt to intentionally cause death and 22 
other serious offences. 23 
 24 
All the material evidence in the case was filed by consent of the parties, and the Defendant waived making a 25 
case for the defense provided that such waiver would not strengthen the prosecution’s evidence. 26 
 27 
The Military Prosecution filed detailed summaries in writing within the framework of which it requested the 28 
court to convict the Defendant of all the offenses with which he has been charged in the indictment. The 29 
learned defense attorney argued orally before [this] court that the Defendant should be acquitted in view of the 30 
fact that none of the prosecution’s evidence proves the charges against the Defendant. 31 
 32 
The military court of appeals has held in a long list of decisions that where evidence has been filed by consent 33 
there is a presumption that the defense does not dispute the veracity of the contents of the evidence (Appeal 34 
against the verdict of the Judea and Samaria Military Court 114/01 Abu Halal v. the Military Prosecutorand 35 
Judea and Samaria Appeal case 75/02 Barghouti v. the Military Prosecutor). Given the fact that all the 36 
evidence was filed in this case by consent it is incumbent upon the court to examine whether anything in this 37 
evidence which was filed with the court is sufficient under law to prove the allegations attributed to the 38 
Defendant in the indictment. We shall thus examine, one by one, all the details of the counts attributed to the 39 
Defendant in the indictment and we shall inspect whether evidence has been presented to us which prove the 40 
guilt of the Defendant beyond any reasonable doubt. 41 
 42 
Count 1 43 
This count charges the Defendant with the offense of attempting to intentionally cause death, by the fact that in 44 
1997, together with other persons he committed a shooting attack against an IDF post close to the settlement of 45 
Ofra. A perusal of the evidence and especially the testimony of Khaled Omar dated December 31, 2003 on 46 
page 3, line 21 onwards shows that all the elements of the crime exists. It should be emphasized that additional 47 
evidence for that testimony may be found in the multiple testimonies found in the case which shall be detailed 48 
later and which relate to the many joint activities which were executed by the Defendant along with  49 
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Khaled Omar, including the testimony of the Defendant himself which confirms the many activities which 1 
were executed together with Khaled Omar and the testimony of other collaborators including Yasser Hamed 2 
and Farah Hamed. 3 
In the aforesaid circumstances we have found that there is room to convict the Defendant of committing this 4 
offense. 5 
Count 2 6 
This count is based both on the testimony of Khaled Omar and on the testimony of the Defendant given to the 7 
ISS [Israel Security Services] Investigator “Micah” which was filed by consent of the parties. Likewise the 8 
Defendant was incriminated in the commission of this offense by a number of other witnesses including 9 
Ahmed Khaled Hamed and Farah Hamed and Yasser Hamed. These testimonies meet the legal requirements 10 
for establishing the guilt attributed to the Defendant in this count of membership in an unlawful association. 11 
 12 
In the circumstances of the case all the elements of the crime have been proven to us in accordance with the 13 
amount of proof which is legally required and we maintain that the Defendant should be convicted of the 14 
offense of membership and activity in an unlawful association. 15 
 16 
Count 3 17 
This count charges the Defendant with the offense of attempting to intentionally cause death by participating in 18 
a shooting attack in April 2003 in the course of which a vehicle transporting workers to their place of work 19 
was damaged. After we examined the evidence in the case we reached the following conclusions: 20 
 21 
A. The Defendant together with his colleague Khaled Omar carried out a shooting attack in the area of Road 22 

60 against a vehicle which was transporting workers. As detailed in Khaled Omar’s testimony dated 23 
December 24, 2003, page 7, line 16 onwards. 24 

B. There are considerable differences between the shooting attack which took place on April 30, 2003 which 25 
according to the Military Prosecution the Defendant together with his colleagues bears joint 26 
responsibility, and the testimony of Khaled Omar: 27 

 28 
 - The type of vehicle is different. 29 
 - The color of the vehicle is different. 30 
 - there is a significant difference in the date of committing the attack since Khaled Omar speaks about an 31 

attack which took place in June 2003, about two months after the incident which, according to the 32 
prosecution, was caused by the Defendant and his colleagues.  33 

 34 
In the aforesaid circumstances we decided to accept the claim of the defense attorney and we maintain that in 35 
our view there is a reasonable doubt as to the question whether the Defendant indeed caused the attack which 36 
occurred on April 30, 2003 and there is room to acquit him of the third count in the indictment. Nonetheless, 37 
in view of the fact that the commission of an offense by the Defendant and his colleagues concerning the 38 
attempt to intentionally cause death, was proven to us we maintain that the Defendant should be convicted of 39 
the offense of attempting to intentionally cause death for his actions in this shooting attack. 40 
 41 
Thus in practice we convict the Defendant under the offense listed in count three, the offense of attempting to 42 
intentionally cause death, for committing a shooting attack on Road 60 in June, 2003 according to the outline 43 
described in the third count, even if it was not proven to us that as a result of his actions any damage was 44 
caused to property, in contrast to what was mentioned in paragraph 5 of the original third count. 45 
 46 
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May 29, 2006 
Count 4 and 5 1 
Counts 4 and 5 charge the Defendant with participating in a shooting attack in the course of which David Zion was 2 
murdered and the Defendant and his colleagues attempted to harm the vehicle driver, Vered Lorber who drove a 3 
vehicle which passed by  shortly  after David Zion was murdered at that place. 4 
 5 
The Military Prosecution claims that the Defendant admitted committing this count of indictment in his interrogation 6 
by the ISS. The Prosecution also bases its claim on the notice with respect to the agreed facts which was filed by the 7 
parties, and on further testimony including the testimony of Farah Hamed and the testimonies of Farah Hamed, 8 
Yasser Hamed and Hisham Hijazi. 9 
 10 
After I have examined the Defendant’s confession which was made during the ISS interrogation, I found that in 11 
paragraphs 19 to 21 the Defendant admits that he committed a shooting attack in which a man was killed on the 12 
relevant date. The additional testimonies in the case, including the testimony of Khaled Omar dated December 24, 13 
2003 page 8, line 15 onwards supports his words and proves beyond any reasonable doubt that the Defendant indeed 14 
committed the offense attributed to him in the indictment. The words of the Defendant and his colleagues are 15 
corroborated by the additional evidence in the case, and there is no doubt that the shooting which was carried out by 16 
the Defendant occurred at the same incident in which David Zion was murdered on May 11, 2003. 17 
 18 
It should be emphasized that since the Defendant was the one who himself shot 17 rounds at the vehicle and no other 19 
rounds were shot at the vehicle by other people, since the weapon of Yasser Hamad who participated in that attack 20 
did not work due to a flaw, there is therefore no doubt as to the question of the Defendant’s role as the shooter and 21 
murderer of David Zion. 22 
 23 
In the aforesaid circumstances we maintain that the Defendant intentionally caused the death of David Zion and 24 
attempted to intentionally cause the death of a driver who drove in a vehicle behind the vehicle of David Zion. 25 
 26 
Count 6 27 
This count charges the Defendant with the offense of holding office in an unlawful association by assuming the 28 
position of head of a Hamas military cell and by replacing Khaled Omar in this position as of May 2003. 29 
 30 
 31 
The Military Prosecution bases itself in this context on the statements of Hisham Hijazi, Khaled Omar and Farah 32 
Hamed. A perusal of Khaled Omar’s statements to the police including his testimony dated December 24, 2003 page 33 
8, line 10 onwards, shows that according to his own words the Defendant indeed became head of the cell. He even 34 
noted in this context in his testimony dated December 31, 2003 which was filed by consent of the parties that 35 
“Ahmed Mustafa became in charge of all of us.” Also the testimony of Hisham Hijazi in his interrogation at the ISS 36 
shows that the Defendant committed the offense attributed to him in the indictment. 37 
 38 
Count 7, 8  39 
The said counts charge the Defendant and his colleagues with executing the shooting attack in the course of which 40 
Zvi Goldstein was murdered and his family members who were travelling in the vehicle were injured. 41 
 42 
A perusal of the evidence in the case including the Defendant’s confession to the ISS which is detailed in the 43 
memorandum of his interrogation dated December 21, 2003 in paragraphs 22 and 23 show that the Defendant 44 
admitted committing  said attack. It should be noted that the additional evidence in the case including the admission 45 
of the parties to the agreed facts and the testimonies of the Defendant’s collaborators prove beyond any reasonable 46 
doubt the elements of the crime, which are detailed in counts 7 and 8 of the indictment. Likewise the additional 47 
factual basis in the case  is corroborated by the words of the Defendant and his collaborators and there is no doubt 48 
that the event described by him is the event in which Zvi Goldstein was murdered and his family members were 49 
injured. 50 
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 1 
It should be emphasized that since the Defendant and his colleague Farah Hamed were those who had fired the 2 
fatal shots and as a result thereof Zvi Goldstein was killed and his family members who drove with him in the 3 
vehicle were injured, we have the factual element required to prove the offense as well as causation required 4 
by law (i.e. legal causation) to prove the intentional cause of death. The 31 bullets which were fired by the 5 
Defendant and his collaborator caused the death and the injury. 6 
 7 
In light of the aforesaid we maintain that the Defendant should be convicted of committing the three offenses 8 
detailed in counts 7 and 8. 9 
 10 
Counts 9 and 10 11 
The said counts charge the Defendants and his colleagues with committing the shooting attack in which 12 
Shalom Har-Melech was murdered and his wife Limor Har-Melech was injured. In the wake of Limor Har-13 
Melech’s injury she was forced to give birth by Caesarian section. 14 
 15 
The evidentiary basis relating to this count is uncomplicated; the Defendant admitted to committing the offense 16 
in his interrogation at the ISS and was incriminated by colleague in his cell. Thus the Defendant notes in his 17 
interrogation dated December 21, 2003 at paragraph 24 that he carried out the shooting together with his 18 
colleague Farah Hamed and it was aimed at a red civilian vehicle which was travelling from south to north on 19 
the Allon route. As a result of the shooting the vehicle turned over, over the course of which, according to him, 20 
one of the passengers was killed. Even the Defendant’s colleagues including his collaborator in the shooting, 21 
Farah Hamed, in his testimony dated December 31, 2003 confirm his version. The additional evidence in the 22 
case is corroborated by the description of the Defendant and his colleagues and there is no doubt that it is the 23 
same incident in which Shalom Har-Melech was murdered. 24 
 25 
It should be emphasized that since the Defendant together with his colleague Farah Hamed fired 24 bullets at 26 
the vehicle, which hit the head of Shalom Har-Melech, both factual elements and the legal causation between 27 
the Defendant’s actions and the victim’s death exist. The mental element of intention to cause death is also 28 
present in the circumstances of the case as has clearly transpired from the testimonies in the case including the 29 
Defendant’s own words. In light of the evidence in the case which is detailed above, it is also clear that all the 30 
elements of the offense of attempting to intentionally cause death are present in the circumstances of the case. 31 
 32 
Therefore we maintain that the Military Prosecution proved beyond any reasonable doubt that the Defendant 33 
and his colleagues committed the offenses listed in the ninth and tenth counts of the indictment. 34 
 35 
Count 11 36 
This count charges the Defendant with possession of explosive materials in that he had kept in his possession a 37 
bag which, inter alia, included half a kilogram of explosive material, wires to operate a bomb and three 38 
explosive devices with two wires attached to each one of them. The Defendant delivered the aforementioned 39 
explosive materials to Farah Hamed so that he could hide them. 40 
 41 
The Military Prosecution bases its arguments on the pleas in the testimonies of Khaled Omar, Hisham Hijazi 42 
and Farah Hamed. From a perusal of the said testimonies it transpires that the Defendant’s collaborators in 43 
committing the offenses connect him clearly with the commission thereof. Thus in Khaled Omar’s statements 44 
dated December 31, 2003 from page 5, line 20 and onwards it clearly transpires that the Defendant committed 45 
the offense with which he is charged in the indictment. These facts may also be seen in other testimony in the 46 
case including the testimony of Farah dated December 31, 2003 on page 1 where it explicitly mentions that the 47 
Defendant brought the said explosive material with him. 48 
 49 
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In light of the aforesaid we think that all the elements of the offense were proven to us and therefore there is room to 1 
convict the Defendant of this offense. 2 
 3 
Count 12 4 
This count charges the Defendant with the offense of a conspiracy to commit a crime in that over the month of 5 
September 2003 together with Khaled Omar and a number of other people he planned to commit a shooting attack 6 
close to Ein Yabrud. The incident did not go ahead as planned after the two of them decided to cancel it owing to the 7 
construction of an IDF watch out tower in the area in which the attack was planned to have taken place. 8 
 9 
The Military Prosecution relied on the testimony of Khaled Omar in his statements to the police dated December 31, 10 
2003 which was filed by consent of the parties. On page 2 from line 26 onwards Khaled talks about the plan to 11 
commit the attack. It should be noted that we found further proof to this testimony in the many testimonies available 12 
in the case which are detailed above and which relate to the joint activities of the Defendant and Khaled Omar, 13 
including the testimonies of Farah Hamed, Yasser Hamed, Hisham Hijazi and also the words of the Defendant 14 
himself which confirm his activities with the witness in a long list of other attacks. 15 
 16 
Since this involves one factual incident, according to judicial precedent this evidence is sufficient in order to meet 17 
the conditions established in the Law and to constitute a sufficient evidentiary basis in the circumstances of the case. 18 
 19 
 20 
Therefore since the relevant facts and the existence of the offense mentioned in count 12 have been proven to us we 21 
convict the Defendant of this offense. 22 
 23 
Count 13 24 
This count charges the Defendant with the offense of attempting to intentionally cause death. According to the 25 
indictment the Defendant together with his colleagues participated in the incident of September 9, 2003. Over the 26 
course of that attack the Defendant drove a Subaru vehicle and it was his duty to caution and secure the travel route 27 
of three cell members who were supposed to carry out the shooting attack. At about 10 a.m. when a Volkswagen 28 
vehicle driven by Yitzhak Farravi arrived at the place, the Defendant’s colleagues fired at the vehicle. 29 
 30 
The Defendant who had secured the ride of his collaborators and had driven in front of them in his own vehicle was 31 
required at the end of the attack to rescue the three shooters after their vehicle became stuck. In the wake of their 32 
request the Defendant drove to them after they had carried out the attack and he removed the three shooters from the 33 
place. 34 
 35 
It should be noted that as a result of the various divisions between the cell members, the three cell members did not 36 
know the Defendant since they were in a corresponding second Hamas cell from the Binyamin region. 37 
 38 
The Military Prosecution bases itself primarily on the testimony of Hisham Hijazi who in fact was in charge of the 39 
Defendant during the period in which he executed the said attack. In the same testimony dated December 20, 2003 40 
which was taken down during his interrogation by the ISS, Hijazi details in paragraphs 7.62-7.71 how that attack 41 
was carried out and he elaborates on the role of the Defendant in committing the attack including his role as securing 42 
the opening of the route and the fact that the Defendant assisted in the rescue of the cell members from the place 43 
after their Subaru vehicle had broken down over the course of their escape. Hisham notes that he himself established 44 
contact with the Defendant before the attack and he asked him to secure the route. Likewise Hisham Hijazi describes 45 
the telephone conversation which he held with the Defendant on the day of the attack after Rabi’ Hamida telephoned 46 
him and noted that their vehicle broke down, and in which he heard from the Defendant that he had already 47 
established contact with cell members and he was on his way to rescue them.  48 
 49 
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Hisham Hijazi’s statement is supported by the testimonies of Majdi Nassan and Mahmud Saad: 1 
 2 



 

 

Majdi Nassan, in his testimony dated December 17, 2003, on pages 4-5, relates the said attack and describes 1 
shooting at a white Israeli vehicle which was driven from the direction of Kochav Hashachar towards Maaleh 2 
Ephraim. In that testimony Nassan notes that after carrying out the attack the vehicle broke down.  3 
In the police file dated December 22, 2003, page 3 line 24 onwards the witness relates to the attack and notes 4 
that the three carried out the shooting at a white vehicle, which apparently was an Opel which was travelling 5 
on the road and after the attack the vehicle broke down and Majdi hid the weapons, and a vehicle driven by a 6 
person he did not know drove them to Kfar Malek. 7 
 8 
As has been written in the statement of the agreed facts, no one disputes that a Subaru vehicle (the vehicle of 9 
the three shooters) was apprehended at that incident, and it had broken down close to the place in which the 10 
shooting took place. 11 
 12 
In the said circumstances and in view of the corroboration of the versions, especially as it pertains to the place 13 
where the incident took place and the fact that the shooters’ vehicle was apprehended that day, close to the 14 
place of the attack, we reach the conclusion that the witnesses are speaking about the incident in which shots 15 
were fired at the car of Yitzhak Farravi. 16 
 17 
Count 14 18 
This count charges the Defendant with the offense of attempting to intentionally cause death in that he 19 
participated together with others in the attack of October 6, 2003, in which a bomb was set off against a 20 
military jeep which caused light injury to one of the soldiers. The part played by the Defendant in this incident, 21 
as detailed in the indictment involved planning to execute the attack by means of the bomb which he received, 22 
as detailed in count 11. Eventually the attack did not take place since before the Defendant and his colleagues 23 
had managed to carry out the attack, it was decided by the Defendant and Hisham Hijazi that the bomb would 24 
be delivered to the military cell headed by Hasham Hijazi so that they would be the ones to carry out the said 25 
attack. 26 
 27 
 28 
The facts detailed in the count of indictment show that the Defendant in fact served as an accomplice in 29 
transferring the explosive material to Hisham Hijazi for the purpose of carrying out the attack and did not 30 
himself participate in the said attack. The evidence is based in fact on the testimonies of a host of witnesses 31 
who participated in placing the bomb, among them Rabi’ Hamida, Majdi Nassan and other people who in 32 
practice had no direct contact between themselves and the Defendant, but they describe the commission of the 33 
said attack. 34 
 35 
In Farah Hamed’s testimony dated December 31, 2003 in which he describes how the Defendant and his 36 
colleagues prepared the bomb, he notes explicitly on page 2, line 21, that the Defendant told him that he was 37 
taking the bomb to another cell which would carry out an attack with that bomb and two days later he even 38 
updated him that the attack had indeed been carried out. Also Hisham Hijazi in the memorandum of his 39 
interrogation by the ISS verifies the fact that the Defendant was the one who delivered the bomb for the 40 
purpose of carrying out the attack. 41 
 42 
The said testimonies prove beyond any reasonable doubt that indeed the Defendant had intended to assist the 43 
members of the second cell to carry out the attack and thus there is both the mental element and the factual 44 
element necessary to prove the commission of the offense of assisting in an attempt to intentionally cause 45 
death. 46 
 47 
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Nonetheless there is no room to convict the Defendant with the offense of attempting to intentionally cause death 1 
since the part played by him was limited exclusively to assistance in the form of supplying the bomb and he played 2 
no part in the inner circle of those carrying out the attack and thus he may not be viewed as the main perpetrator of 3 
the attack. 4 
Therefore there is no room to convict the Defendant with the offense of attempting to intentionally cause death but 5 
rather of the offense of assisting in the attempt to intentionally cause death. 6 
 7 
As to the injuring of the soldier, which was caused in this attack according to the Military Prosecution, since no 8 
unambiguous evidence has been presented to us which proves that indeed a soldier was injured in this incident and 9 
in the absence of an incident file verifying such injury, we cannot maintain beyond a reasonable doubt that indeed a 10 
soldier was injured in that incident and therefore we decide that the Defendant cannot be convicted of the  last part 11 
of paragraph 11 of count 14. 12 
 13 
In conclusion we convict the Defendant of the offense of assisting in the attempt to intentionally cause death, for his 14 
part in delivering the bomb which caused the explosion on October 6, 2003 toward a military jeep in the district of 15 
Mughayer and we acquit him of the offense of attempting to intentionally cause death. 16 
 17 
Counts 15, 16, 17, and 18 18 
The said counts relate to the attack which according to the Military Prosecution was committed by the Defendant 19 
and his collaborators in the village of Ein Yabrud in which Staff Sergeant Erez Idan, Sgt. Elad Polak and Sgt. Ro’i 20 
Yaakov Salomon were murdered. In that incident a friend of these three, Staff Sergeant Shahaf Gilad was injured as 21 
a result of the shooting which was carried out by the Defendant and his colleagues. 22 
 23 
In his testimony at the ISS the Defendant fully confessed to having committed the offense. Thus in paragraphs 25-27 24 
of the memorandum dated December 21, 2003, the Defendant describes committing the attack using the following 25 
words: 26 
“25. Planning an attack against soldiers in Ein Yabrud. 27 
 28 
25.1 About two months ago, the idea was raised by members of the cell in Silwad to attack and kill the soldiers who 29 
had regularly carried out patrols in the village of Ein Yabrud. 30 
 31 
25.2 The soldiers carried out their patrols on a day-to-day basis in the village but not at the same time of day, 32 
sometimes in the morning and sometimes in the evening and in groups of four each time. 33 
 34 
25.3 The subject (Defendant) raised the idea to Hisham Hijazi and the latter agreed to carry out the attack and noted 35 
that for the purpose of the attack he would add his cell members, who the subject doesn’t know. 36 
 37 
 38 
25.4 For the purpose of planning the attack, the subject, Mua'yed Hamad, Farah Hamed and Hisham Hijazi went out 39 
together in the subject’s vehicle to tour the village. 40 
 41 
25.5 Over the course of the tour they noticed a concrete wall located near a home in the village and behind it a 42 
number of trees on the main route of Ein Yabrud. 43 
 44 
25.6 The subject and Hisham planned that the subject would arrive with two other members from his cell whereas 45 
two would come from Hisham’s cell and join [these two] in committing the attack.  46 
 47 
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25.7 The subject arranged with Hisham that the day after the tour the attack would be carried out and the 1 
perpetrators of the attack would reach the western area by car, and after parking the vehicles, they would leave 2 
the area. 3 
 4 
25.8 After committing the attack they planned to escape from the place with the vehicles which they had 5 
brought to the place of the attack. 6 
 7 
25.9 The vehicles needed to wait at a distance of approximately 300 meters from the place of the ambush and 8 
in eye contact with the perpetrators of the attack in a way which would allow them to know the moment the 9 
attack ends and then to arrive there in order to whisk away the shooters from the place. 10 
 11 
25.10 It was planned that the next day at around 6 p.m. the members of the two cells would be stationed in 12 
order to carry out the attack.  13 
 14 
25.11. About two or three days before going on the tour, Hisham delivered two extra Kalashnikov rifles to the 15 
house of the subject, which they were meant to take with them to carry out the attack. 16 
 17 
25.12 The subject took the Kalashnikovs and hid them in the hiding places mentioned above with the rest of 18 
the cell’s weapons. 19 
 20 
26. Carrying out the shooting attack against the soldiers in Ein Yabrud. 21 
 22 
26.1 The next day at around 4 p.m. the subject took his Daihatsu vehicle and drove to the home of Farah 23 
Hamed where he picked up Khaled, Mua'yed and Farah. 24 
 25 
26.2 The four of them put the four Kalashnikovs and the cell’s M-16 in a black cloth handbag, which they 26 
placed in the trunk of the subject’s vehicle and drove to Ein Yabrud. Khaled drove the vehicle and he served as 27 
the driver. 28 
 29 
26.3 On the way all of them wore face masks which Hisham Hijazi had bought in Ramallah for the attack and 30 
he gave them to the subject the day before carrying out the attack. 31 
 32 
26.4 When they arrived at the place of the planned ambush the subject, Farah and Mua'yed went out the 33 
vehicle and positioned themselves behind the concrete wall which they had identified as the place of ambush. 34 
The subject took with him the bag with the five weapons which they had brought with them. 35 
 36 
26.5 Two masked men met them at the place, and they gave them two weapons from the five with which they 37 
had come. 38 
 39 
26.6 The subject does not remember who used the M-16 but does remember that he was armed with a 40 
Kalashnikov gun. 41 
 42 
26.7 After positioning  themselves in the place of the ambush the five waited for about half an hour while lying 43 
on the dirt behind the concrete wall in a way which enabled them to observe the route and which enabled them 44 
to see the patrol when it arrived in the area. 45 
 46 
26.8 The subject lay in the center and on each side of him two armed men lay in wait for the soldiers to arrive. 47 
 48 
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26.9 After around half an hour the subject saw the four soldiers arriving from the left side, while walking in 1 
formation with two in front and two behind. 2 
 3 
26.10 When the soldiers in front came within approximately 5 meters, the pair of soldiers in the back was 4 
approximately 10 meters from the subject and his colleagues. 5 
 6 
26.11 From that distance the Defendant and his colleagues opened fire in a hail of bullets at the patrolling 7 
soldiers until they all fell to the ground and then the subject and his colleagues noticed three soldiers lying on 8 
the ground and the other soldier had disappeared without them seeing where he went. 9 
 10 
26.12 The subject and the four who were with him jumped from the concrete wall into the street and 11 
approached the three soldiers shooting them one more time, while the subject shot all three of the soldiers who 12 
were lying on the floor to make sure they had been killed.” 13 
 14 
 15 
As one can clearly see from the testimony of the Defendant himself to the ISS, he fulfilled a central role in the 16 
attack in which three IDF soldiers were murdered and another soldier was injured. His words to the ISS are 17 
supported in other testimonies in the case including the testimonies of his collaborators in carrying out the 18 
offenses, as well as the technical testimonies which were filed with the court which verify his words at the 19 
interrogation at the ISS concerning the manner in which the murderous attack was carried out.  20 
 21 
As may be seen it was the Defendant himself who planned the attack, together with others. It was he himself 22 
who had fired at the IDF soldiers and in a cruel manner shot them at close range to ascertain that they were 23 
dead. 24 
 25 
In the circumstances of the case it has been proven to us beyond any reasonable doubt that the Defendant 26 
committed all the elements of the offenses which are listed in counts 15 to 18 of the indictment and we convict 27 
him for committing the said offenses. 28 
 29 
Count 19 30 
This count concerns an attempt to intentionally cause death using a truck which the Defendant and his 31 
colleagues had planned to execute after carrying out the attack in Ein Yabrud. As detailed in the indictment the 32 
Defendant and his colleagues carried out an experiment in order to carry out said attack. 33 
 34 
In the memorandum which records the investigation of the Defendant dated December 21, 2003, in paragraphs 35 
28 and 29, the Defendant elaborates on the attempt to intentionally cause death and even details how the 36 
Defendant and his colleagues planned to carry out the attack, the preparations that they did in order to carry it 37 
out and the reason for its failure. The Defendant’s collaborators in planning the attack also go into elaborate 38 
detail about how they planned to carry out the attack and their activities in carrying out their malicious plan. 39 
 40 
Although there are a number of versions as to the participants in the attack, and slight contradictions as to the 41 
exact planning details, these are not significant contradictions. 42 
 43 
According to the evidence the Defendant and his colleagues planned to carry out the attack, and because of a 44 
whole list of various factors they were unsuccessful in carrying it out owing to circumstances beyond their 45 
control, such as the exceptionally alert presence of IDF forces and the non-arrival of the IDF forces at the place 46 
at any other time. 47 
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In the aforesaid circumstances and in light of the said evidence we maintain that the commission of the offense 1 
and the various elements thereof with which the Defendant is charged in count 19 has been proven to us and 2 
we convict the Defendant of its commission. 3 
 4 
Conclusion 5 
 6 
We convict the Defendant of the offenses with which he has been charged in counts 1, 2, 4, 5, 6, 7, 8, 9, 10, 11, 7 
12, 13, 15, 16, 17, 18, and 19. 8 
 9 
With respect to charge no. 3 we convict the Defendant of the offense of attempting to intentionally cause death 10 
as detailed in the judgment and we acquit him of causing damage to a vehicle as detailed in the indictment. 11 
 12 
 13 
With respect to count no. 14 we convict the Defendant of the offense of assisting in the attempt to intentionally 14 
cause death as detailed in the judgment and we acquit him of the offense of attempting to intentionally cause 15 
death with which he has been charged in the indictment.  16 
 17 
 18 
Handed down and announced today, May 29, 2006 in public and in the presence of the parties 19 
 20 
[signature]   [signature]   [signature] 21 
Judge    Presiding Judge  Judge 22 
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