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       Judge: Major Michael Ben-David 

 

The Military Prosecution 

(Represented by Captain Sagiv Lichtman) 

 

vs.  

 

Defendant: Mua’yed Shukri Abd al-Hamid Hamad   ID: 901186403/ Prison Service  

(Represented by counsel, Attorney Iliya Theodori) 

 

 

Reasons for Sentencing 

 

The Defendant was convicted, as described in the verdict, of a long series of crimes which include membership in a 

military cell of the Hamas organization and eht planning and execution of many shooting attacks. In the framework 

of this cell, the Defendant and his accomplices carried out a number of shooting attacks in which three IDF soldiers 

and three Israeli citizens were killed. 

 

As the verdict indicates, the Defendant was a full participant in these attacks; in some of them he was the shooter 

and in others he played other roles such as the lookout or the driver of the getaway car. 

 

In each of the attacks in which he took part, the Defendant took part in the planning  dna played a central role in its 

execution. 

 

The Defendant’s actions were carried out intensively and feverishly in order to sow atdeh, without distinguishing 

between soldiers, citizens, men, women and children. 

 

As described in the indictment, the Defendant took part in the attack carried out against a patrol of IDF soldiers in 

Ein Yabrud, in which three soldiers - Sergeant Ro’i Yaakov Solomon of Blessed Memory, Sergeant Elad Pollack 

of Blessed Memory and First Sergeant Erez Idan of Blessed Memory were killed. 

 

The Defendant - who was a full partner in the planning and preparations for the execution of the attack - together 

with other activists, shot at IDF soldiers in order to cause their deaths. 

 

As set out in the verdict, the Defendant and his accomplices were not satisfied with such, and after the IDF soldiers 

fell on the ground, they approached them and shot them at close range as well, in order to make certain of their 

deaths. 

 

An additional IDF soldier who was there was shot by the Defendant and his accomplices after he was wounded and 

collapsed on the side of the road following the shooting. 

 

Additionally, the Defendant and his fellow members of the cell carried out an additional series of fatal shooting 

attacks in which David Zion of Blessed Memory, Esther Galia of Blessed Memory and Shalom Har-Melech of 

Blessed Memory were killed – as described at length in the verdict. Additional citizens were injured in those 

attacks. 
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 3 
Additionally, close to his arrest, the Defendant took part in a plan that was made by the members of the military infrastructure to 4 
which he belonged, and which was intended to lead to the murder of IDF soldiers, [and] after the date on which their vehicle was 5 
attacked – the capture of the soldiers’ bodies in order to negotiate with them about the release of Palestinian prisoners. Although the 6 
Defendant and his accomplices tried several times to carry out this plan of theirs, the members of the infrastructure were, in the end, 7 
stopped before they were able to carry it out.  8 
 9 
The Military Prosecution, in presenting its arguments supporting the sentencing, emphasized the severity of the Defendant’s acts, the 10 
mourning of the families of those who had been killed and the pain of those who had been injured. 11 
 12 
The Defendant’s comments while making his last remarks in court, according to which he wanted to see the families of the people 13 
who had been killed and that he wished to kiss the gun with which he did the shooting, also prove, as if they were the testimony of a 14 
thousand witnesses, that the ways of the Defendant are ways of killing, and that if he is released, he will not hesitate to again attack 15 
others. 16 
 17 
The Defendant’s actions, which caused the deaths of six innocent people, do not leave any doubt that the Defendant’s place is not 18 
among the society of free men. 19 
 20 
The Defendant’s remarks to us, as well as his actions, indicate that he should be behind lock and key until he gives up his soul to the 21 
Creator. To sum up, after hearing the parties’ arguments and in accordance with the principle of the sanctity of life, we have decided 22 
to impose on the Defendant a life sentence for each of the souls that he took; as has been established often in the case law.  23 
 24 
We have also decided to sentence the Defendant to serve an additional life sentence for the additional crimes of which he was 25 
convicted, including the wounding of innocent men, women and children. 26 
 27 
The Defendant will therefore serve the following sentences: 28 
 29 

1. A life sentence for causing the death of Esther Galia of Blessed Memory. 30 
2. A life sentence for causing the death of David Zion of Blessed Memory. 31 
3. A life sentence for causing the death of Shalom Har-Melech of Blessed Memory. 32 
4. A life sentence for causing the death of Sergeant Ro’i Yaakov Solomon of Blessed Memory. 33 
5. A life sentence for causing the death of Sergeant Elad Pollack of Blessed Memory. 34 
6. A life sentence for causing the death of First Sergeant Erez Idan of Blessed Memory. 35 

  36 
An additional life sentence for the other crimes for which the Defendant was convicted. 37 
 38 
All sentences will be served consecutively such that in total the Defendant will serve seven consecutive life sentences. 39 
 40 
The Court clerk will transmit a copy of the reasons for the sentencing to the parties. 41 
 42 
Right to an appeal within 30 days. 43 
 44 
Handed down and published today, December 18, 2006, in open court and in the presence of the parties. 45 
 46 
[signature]   [signature]   [signature] 47 
Judge    Presiding Judge   Judge 48 
 49 

 50 
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 3 
     Military Court - Judea  4 
 5 
Appearing before the Honorable Presiding Judge: Major Yair Tirosh  6 
Judge: Major Michael Ben-David 7 
Judge: Major Dahlia Kaufman 8 
 9 
The Military Prosecution  10 
(Represented by Captain Sagiv Lichtman) 11 

vs. 12 
 13 

Defendant: Mua’yed Shukri Abd al-Hamid Hamad ID: 901186403/ Prison Service - present 14 
(Represented by counsel, Attorney Iliya Theodori, not present) 15 
 16 
Court Reporter: Corporal Yafit Kadishman 17 
Interpreter: First Sergeant Rami Azi 18 

 19 
The Presiding Judge opens the session and identifies the Defendant.  20 

Sentence 21 

Having considered the severity of the Defendant’s actions, heard the parties’ arguments and the last words of the Defendant, we have 22 
decided on the following sentences for the Defendant: 23 

1. A life sentence for causing the death of Esther Galia of Blessed Memory. 24 
2. A life sentence for causing the death of David Zion of Blessed Memory. 25 
3. A life sentence for causing the death of Zvi Goldstein of Blessed Memory. 26 
4. A life sentence for causing the death of Shalom Harmelech of Blessed Memory. 27 
5. A life sentence for causing the death of Sergeant Ro’i Yaakov Solomon of Blessed Memory. 28 
6. A life sentence for causing the death of Sergeant Elad Pollack of Blessed Memory. 29 
7. A life sentence for causing the death of First Sergeant Erez Idan of Blessed Memory. 30 

 31 
We sentence him to an additional life sentence for the other crimes of which the Defendant has been convicted. 32 
The sentences will all be served consecutively such that in total the Defendant will serve seven consecutive life sentences. 33 
 34 
The full reasons for the sentence will be published later. 35 
 36 
Right to an appeal within 30 days from the publication of the reasons. 37 
 38 
Handed down and published today, October 9, 2006, in open court and in the presence of the parties. 39 
 40 
[signature]   [signature]   [signature] 41 
Judge    Presiding Judge   Judge 42 
 43 

 44 

L_C180902 45 

46 



 

[stamp:] Correct copy [signature]  

[stamp:] Military Appeals Court — Judea and Samaria 

[stamp:] District Officer, Netanya. 9338 

[signature] [stamp:] 4584482. Major Elinor Barazani, District Officer, Netanya 

Date: 15 Tamuz, 5766      Case Number: 1173/04 1 
July 11, 2006   2 

 3 
Military Court - Judea  4 

Appearing before the Honorable Presiding Judge: Major Yair Tirosh  5 
Judge: Major Michael Ben-David 6 
Judge: Major Dahlia Kaufman 7 
 8 
The Military Prosecution 9 

vs. 10 
 11 

Defendant: Mua’yed Shukri Abd al-Hamid Hamad ID: 901186403/ Prison Service  12 
(Represented by counsel, Attorney Iliya Theodori) 13 
 14 

Verdict 15 
 16 
Judge Major Dahlia Kaufman 17 
 18 

A. Introduction 19 
A revised indictment containing sixteen counts has been filed against the Defendant. The crimes of membership in an illegal 20 
organization, harming regional security, conspiracy to intentionally cause death, attempt to intentionally cause death and intentional 21 
causation of death have been attributed to the Defendant. The Defendant is accused of participating in shooting attacks that caused the 22 
deaths of 6 persons and the injury of others. At our session on September 13, 2005, the Defendant pleaded not guilty to everything set 23 
out in the indictment.  24 
 25 

B. Evidentiary material in the case 26 
On May 16, 2005, the parties submitted a joint statement to the Court regarding the agreed upon facts. In this context, the parties 27 
announced that the details relating to the shooting attacks mentioned in the third, fourth, fifth, sixth, seventh, eighth, ninth and tenth 28 
counts are admitted, as are the details relating to the shooting attack mentioned in the twelve, thirteenth, fourteenth and fifteenth 29 
counts. The Military Prosecution also submitted an expert opinion regarding each of the attacks, with regard to the bullets collected at 30 
the sites of the attacks. These opinions, although received in the court file, were not marked and they are therefore marked in this 31 
framework as P/86 through P/91, in order. 32 
 33 
Later on, during the sessions relating to the case, the Defendant’s counsel agreed to the submission of evidentiary material relating to 34 
prosecution witnesses 8 and 9, subject to the need for evidentiary supplementation. 35 
At the session on November 24, 2005, the Defendant’s counsel agreed to the submission of material from the investigation relating to 36 
the other witnesses in the case, and the Defendant waived the right to conduct a defense, subject to such waiver not constituting 37 
support for the prosecution’s evidence. 38 
 39 

C. The parties’ arguments 40 
The Military Prosecution, in its summation, asked for the Defendant’s conviction of all the crimes attributed to him in the indictment. 41 
The Military Prosecution asked that credence be given to the witnesses’ statements - the submission of which to the Court had been 42 
mutually agreed upon, without the witnesses having undergone a cross-examination.  43 
 44 
The Military Prosecution referred in its summation to the Defendant’s incriminating statements regarding each of the details attributed 45 
in the indictment and noted that even if evidentiary supplementation was required, the various witnesses’ statements reinforced each 46 
other.   47 
 48 

 49 
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 3 
In its summation, the Military Prosecution discusses the incriminating statements in connection with each of the attacks and the 4 
conformity between the witnesses’ remarks and the details of the attacks, which fall within the definition of facts to which the parties 5 
have agreed. 6 
 7 
In his summation, the defense attorney raised two key arguments which in his view can lead to the Defendant’s acquittal. The defense 8 
attorney first argued that the Defendant denied all the crimes attributed to him and that there is no evidentiary support for the 9 
witnesses’ statements. The defense attorney also argued that there is no conformity between the attacks carried out and in which the 10 
deaths of the three IDF soldiers and of the three citizens were caused, and the statements of the witnesses in the case, and that these 11 
are therefore not the same events. 12 
 13 

D. Issues of credibility and weight 14 
As stated, all the evidentiary material was submitted with the agreement of the defense and without the prosecution’s witnesses having 15 
been questioned. The material relating to prosecution witnesses 8 and 9 was submitted with the agreement of the defense and subject 16 
to the fact that evidentiary supplementation would be required for their statements. 17 
 18 
According to the Abu Hilal case, (Military Court Appeal, Judea and Samaria Region 114/01), an agreement to the submission of 19 
evidentiary material signifies that the defense does not dispute the content of such material. With respect to evidentiary material 20 
regarding which a reservation has been stated concerning the need for evidentiary supplementation, the Defendant may not be 21 
convicted on such material unless evidentiary supplementation can be found within the evidentiary material. 22 
 23 
I read with care the evidentiary material that has been submitted to the court and for the purpose of determining the reliability of the 24 
material, I took note of both the internal and external tests, as set out in our case law:  25 
 26 
Defendant’s statement – P/67 - In his statement, the Defendant denied the crimes attributed to him and when the police investigator 27 
confronted him with the statements of the other witnesses, the Defendant responded, with respect to all the incidents, that they were 28 
lies or that the witness was a liar.  The Defendant was asked why all these people would tell such lies about him and he answered that 29 
he did not know anything about it. As is known, when a defendant seeks to rely on matters in his statement to the police that are in his 30 
favor, he must testify in court, and the Defendant who is before us did not testify. Additionally, since the Defendant’s denial was 31 
sweeping, and provided no explanations other than a claim that the other witnesses were lying, I do not see a need to give weight to 32 
his denial. 33 
 34 
On the other hand, at lines 11-17 of page 5 of his statement, the Defendant was asked regarding that which was stated in Farah 35 
Hamed’s statement, regarding the planning of the attack that is the subject of the sixteenth count in the indictment, and the Defendant 36 
responded:  37 
“Answer: this attack did not succeed but with God’s help other attacks will be successful” 38 
 39 
Although this is not an admission, this remark by the Defendant can be seen as the beginning of one. It should be noted that the 40 
Defendant’s statement was submitted with the agreement of the defense and without any arguments whatsoever being raised regarding 41 
the accuracy of the transcript. 42 
 43 
The statements of prosecution witness No. 2 – Farah Hamed – P/68, P/69, P/70 and P/71. This witness’ statements were detailed, 44 
orderly and logical. These statements fit in with the statements of the other witnesses. I therefore chose to attribute full weight to these 45 
statements.  46 
 47 
The statements of prosecution witness No. 3 – Khaled Omar – P/72, P/73, and P/74. These statements were also detailed, orderly 48 
and logical, and the witness described the same incidents that were also described by the other witnesses. In addition, the witness 49 
wrote his statement in his own handwriting and sketched the locations in which the attacks were carried out. These sketches strengthen 50 
the credibility and weight of the statements. Additionally, as indicated in the re-enactment at scene report, P/63 and the activity report, 51 
P/64 that were submitted with mutual consent, the witness led the security forces and an Israeli Police investigator, Sergeant Major 52 
Avi Akiva, to the weapons hiding place in which were found four Kalashnikov rifles, two short M-16 rifles of the IDF soldiers who 53 
were killed and a long M-16 rifle, ammunition and other items. Afterward, the witness brought the security forces to an additional 54 
hiding place,   55 
 56 
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 3 
in which the cell’s weapons were also found. This [pinpointing] by the witness of the weapons hiding place strengthens the credibility 4 
of his statements. I decided to attribute full weight to the statements of Prosecution Witness 3. 5 
 6 
The statements of prosecution witness No. 4 – Ahmad Khaled Hamed – P/77, VP/78, VP/79 and P/80 – this witness’ statements 7 
are orderly, logical and detailed. They also fit in with the overall layout of the evidentiary material and I therefore decided to attribute 8 
full weight to them. 9 
 10 
The statements of prosecution witness No. 5 – Yaser Hamad – P/81, P/82, and VP/83 – this witness gave very detailed, orderly 11 
and logical statements, which fit in with the details provided by the other witnesses, and I therefore decided to attribute full weight to 12 
his statements. 13 
 14 
The statements of prosecution witness No. 6 – Ahmad Mustafa Hamed – P/84 and P/85 – A memorandum – written by the Israel 15 
Security Agency investigator Micha – was submitted regarding this witness, as was a police statement in which the witness denied 16 
everything attributed to him, and when he was referred to the statements of other witnesses, he responded that these were incorrect. At 17 
the same time, the witness had no explanation regarding the matters with which he had been confronted, and he even rejected the 18 
sketches that were presented to him and which bore his name. The memorandum, which documented the witness’ questioning on 19 
December 21, 2003, noted that the witness first claimed that he did not do anything, but that later he told a story that he had taken part 20 
in attacks, together with two others. During the witness’ questioning, he was introduced to Khaled (i.e., Khaled Omar) and after the 21 
latter told the witness that the weapons were held by the witness, after they spoke briefly regarding the hiding place for the weapons, 22 
as indicated in the memorandum, the witness sketched the hiding place for the weapons and made a detailed admission, which was 23 
chronologically in order, to the Israel Security Agency investigator. I chose to prefer the memorandum over the witness’ sweeping and 24 
unreasoned denial given by the witness during his questioning by the police. I believe that what is written in the memorandum was 25 
stated by the witness after he met another member of the cell and understood that his acts had been disclosed and that there was no 26 
reason to continue to hide them. I find that the sketches made by the witness himself provide support for this admission. These are 27 
indeed comments included in a memorandum that did not include a word-for word transcription, and regarding which the witness was 28 
not cautioned prior to his making them. At the same time, since consent was given regarding the submission of the material, and 29 
because no claims were made that the witness’ remarks were misrepresented by the Israel Security Agency investigator and since a 30 
reference to the memorandum is [equivalent to a reference] to a witness statement and not to a defendant’s admission, the lack of a 31 
warning therefore does not have any impact on the weight to be attributed to the statement. I have therefore decided to accord full 32 
weight to the memorandum, P/84. 33 
 34 
The statements of prosecution witness No. 7 – Hisham Hijaz P/23 through VP/38. P/23 is the witness’ police statement given on 35 
February 10, 2004, in which he denied all the suspicions attributed to him and in which, regarding specific details from statements 36 
given by others, he responded that these matters were incorrect. In contrast, in the memorandum of his first questioning, P/24, dated 37 
December 20, 2003, when he was questioned after his arrest, he at first refused to admit to having done the acts. After proof was 38 
presented to him, in which other operatives acknowledged the attributed acts, the witness began to make his admission in a detailed, 39 
orderly and clear chronological fashion. In the memorandum, the witness provided full details and gave a full description of the places 40 
in which the attacks were carried out, and spoke at length of the preparations made for the attacks. In some of his remarks, the witness 41 
indicated that he received reports from others, such as from Khaled Omar. These remarks are of course hearsay evidence and the 42 
submission of the memoranda with consent does not change this fact. I was impressed by the credibility of the information provided 43 
by the witness that was of his personal knowledge and I decided to prefer the memoranda over his denial made during the police 44 
questioning. It is emphasized that the witness indicated, in his police statement – P/23, page 11, lines 25-26: “I may have admitted it 45 
to him (referring to the Israel Security Agency investigator – D.K.) but I did not do anything.” It appears that in light of the 46 
considerable detail that the witness provided to the Israel Security Agency investigator, and the full and accurate details, the witness’ 47 
story, as provided in his police statement is not reliable and I cannot avoid preferring the memorandum of his questioning – VP/24. 48 
 49 
The statements of prosecution witness No. 8, Murad Barghouti, were submitted with the agreement of the defense and subject to a 50 
need for evidentiary supplementation. This witness adds details in each of his statements and details the remarks that he made. 51 
Moreover, in his statement, P/42, lines 25-27, he explains why he refused to give a statement in the morning, but after he was 52 
introduced to Jaser, who told him to provide the details, he agreed to give a statement. This witness does not mention the Defendant in 53 
his statements and his statements therefore cannot be used as a basis  54 
 55 
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 3 
for a conviction but only as evidentiary supplementation. The witness’ statements are logical, orderly and detailed, and I decided to 4 
give them full weight. 5 
 6 
The statements of prosecution witness No. 9 –  – P/44 - P/45, which were submitted with the agreement of the defense and subject 7 
to the need for evidentiary supplementation, do not mention the Defendant’s name although the witness refers in the statements to 8 
incidents that are attributed to the Defendant in the indictment. Since the witness belonged to a different cell, from whom information 9 
regarding the Defendant’s cell was excluded, this does not contradict the other evidence in the case. Additionally, this witness’ 10 
statements are orderly and logical and I therefore decided to give them full weight. 11 
 12 
The statements of prosecution witness No. 10, P/46 - VP/56. Regarding this witness, both his police questioning and the 13 
memorandum of his questioning were submitted with unqualified consent. Both according to the Abu Hilal case and after reading the 14 
statements and memoranda, I decided that they are very detailed, orderly and logical, and I have decided to give full weight to the 15 
statements of prosecution witness 10. 16 
 17 
The statements of prosecution witness No. 11, P/57 - P/59. These statements were also submitted with the defense’s unqualified 18 
consent, and there is therefore, according to the Abu Hilal case, no disagreement between the parties regarding the content of the 19 
statements. Additionally, these statements are also detailed, orderly and logical, and fit in with the overall layout of the other 20 
testimony in the case and I have therefore decided to give them full weight. 21 
 22 
The statements of prosecution witness No. 12, VP/60 - P/62 – The statements by these witnesses were submitted with the defense’s 23 
unqualified consent, and there is therefore no disagreement between the parties regarding the content of the statements. Furthermore, 24 
the statements themselves are detailed, logical and orderly and fit in with the general layout of the evidentiary material in the case, and 25 
the witness, at the request of the police investigator, even sketched the places at which the various attacks were carried out, and I have 26 
therefore decided to give them full weight. 27 
 28 
Count 1 29 
 30 
The factual basis 31 
 32 
In this count, the Defendant is accused of the crime of membership in a military cell of the Hamas organization, which belongs to the 33 
Izz al-Din al-Qassam Brigades, beginning in August 2002, and continuing until the date of his arrest. The details of the crime also 34 
indicate that in the framework of this membership, the Defendant trained, together with members of his cell, in shooting a pistol and 35 
assault rifles. 36 
 37 
Prosecution witness 3, Khaled Omar, states as follows in his statement, P/72 at p. 2, lines 4-10: 38 
 39 
I also asked Yaser Hasan Hamad... and he agreed to [my] recruitment to the military Hamas, I told him that I have weapons and 40 
money and that he is to recruit someone else into our cell and I want to add that Yaser recruited Mua’yed Shukri Hamad, aged 41 
approximately 28, from Silwad, works in plastering, married – he has a son and daughter, and I arranged a meeting with them in 42 
my house and Yaser also said that he was prepared to act militarily. I also told them that when the weapons arrived we would 43 
operate within the military [wing of] Hamas.” 44 
 45 
Later on in the same statement, at lines 18-27, the witness states as follows: 46 
 47 
When I had set up with Mua’yed and with Yaser that they would come to my house, I sent my wife to her parents’ house and 48 
taught them, when they came to my house, about the M-16 and Kalashnikov weapons....  49 
 50 
A week later I told Mua’yed and Yaser that we were going to practice shooting and we set a time, for two days later, and then I 51 
went to Farah’s house and took an M-16 and a Kalashnikov and I met with Yaser and Mua’yed and we went in my car to the end 52 
of Zira’i Street, and there we fired, rapidly, half a magazine from each weapon... 53 

 54 
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 3 
Witness 3, Khaled Omar, continues, throughout all his statements, to point to the Defendant as a member of his cell and he also tells of 4 
consultations that he held with members of his cell regarding the matter of Ahmad Mustafa Hamed joining the cell – T/73, page 2, 5 
lines 5 et seq.: 6 
 7 
“Answer: I said, in my previous testimony, that I recruited four people to military activity, and they were 2 each in a cell. And 8 
afterwards, I decided that they would be one cell that would carry out joint actions. Yaser and Mua’yed were in one cell and Farah 9 
Ism’ail Natur and Ahmad Khaled Dahud were in the second cell. 10 
 11 
After Ahmad Mustafa left prison, he told me that he wanted to work with me and with the people in my cell, and I told him that I 12 
wanted to talk about this with the members in my cell, and then he got angry and told me that I got into military operations 13 
because of him and why is it necessary to ask the members in the cell. But I asked the members in the cell and some of them said 14 
that we would be a large cell and that is not good, and only Mua’yed said that it would be good for Ahmad Mustafa to join us and 15 
in the end what happened was that Ahmad Mustafa became responsible for all of us.” 16 
 17 
Prosecution witness 4, Ahmad Khaled Hamad, also indicated the Defendant as a member of the military cell – P/77, page 4, lines 7-18 
16: 19 
“Yes, approximately 9 months ago, Ahmad Mustafa Hamed was released from jail, and a few days after this, Khaled asked me to 20 
come to his house to meet the second cell. I agreed and came. There were 1...3 in Khaled’s house. Mua’yed Shukri Hamad, a 21 
resident of Silwad, approximately 28 years old, married, and he has a son and daughter and his wife is pregnant, he works in 22 
plastering...” 23 
 24 
The witness also noted, on page 5, lines 24-27: 25 
“Approximately 3 weeks before I was arrested, we sat at the home of Ahmad Mustafa Hamed, me, Ahmad Mustafa, Khaled Hamed 26 
Najar, Farah Natur, Yaser Hamad and Mua’yed Shukri Hamad 27 
Answer: I told you about them, we are all a Hamas military cell.” 28 
 29 
Prosecution witness 5, Yaser Hamad, also mentioned the Defendant as a member of his cell, in his statement P/81, on page 1, lines 27-30 
28: 31 
“I meant to say that Khaled Hamed and Mua’yed Shukri Hamad were the shabab [the gang], and together we were a military cell, 32 
at the beginning; a week later, Khaled Hamed showed me a Kalashnikov rifle and I and Khaled and Mua’yed practiced shooting. 33 
Each of us learned about the weapon and each of us fired a number of bullets from this weapon.” 34 
 35 
These comments from the witness conform to the remarks of prosecution witness 3, Khaled, who related that at the beginning he 36 
planned to use two cells that would be exclusive of each other.  37 
 38 
Prosecution witness 6 Ahmad Mustafa Hamed also mentions the Defendant as a member of the cell – P/84, page 2: 39 
“The members of the cell that Khaled recruited were the following: 40 
Farah Hamed... 41 
Mua’yed Shukri Hamad Silwad, approximately 27 years old, known as Abu Hamza, married with children, works as a plasterer.” 42 
 43 
Prosecution witness 2 also mentions the Defendant as one who worked together with him, and the two carried out attacks together, and 44 
the witness notes that the Defendant was a “Hamas military operative.” (VP/68, page 2, line 4). 45 
 46 
It can thus be seen that the facts described in the first count have been proven. 47 
 48 
The mental element 49 
 50 
The mental element required for the crime attributed to the Defendant in the first count is one of regular criminal intent – meaning 51 
awareness of the behavior and of the circumstances. There is an assumption that a person is aware of his behavior and of the 52 
circumstances of the crime. The Defendant, who was questioned regarding this crime, claimed that the witness who incriminated him 53 
was a liar,   54 

 55 
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 3 
but made no claim that could refute the presumption of awareness. I am therefore persuaded that the mental element required for a 4 
conviction of this crime is also present here. 5 
 6 
Evidentiary supplementation 7 
 8 
The witnesses mentioned above were the Defendant’s accomplices in the execution of the crimes and these are external statements of 9 
the witnesses. Notwithstanding the statements were submitted with consent, and that according to the rule in Abu Hilal, no 10 
evidentiary supplementation is required, I have seen fit to note that these statements reinforce each other and even fall within the 11 
definition of increased reinforcement, as required for external remarks of accomplices. P/63 and P/64 also serve as reinforcement for 12 
these statements, in that the fact that prosecution witness 3 Khaled Omar led his investigators to the hiding place for the cells’ 13 
weapons serves to corroborate what he said in his remarks. 14 
 15 
I have therefore decided that the Defendant should be convicted of the crime attributed to him in the first count. 16 
 17 
Second count 18 
 19 
In this count, the Defendant is accused of the crime of harming regional security in that the Defendant proposed to the person 20 
responsible for his cell, Khaled Omar, to carry out a suicide attack, by way of shooting, in order to cause the death of as many Israeli 21 
citizens as possible. After Khaled Omar brought the plan to the person above him in the organization, Hisham Hijazi, who approved it, 22 
the Defendant offered to carry out an attack at a pool attended by many Israeli settlers and to shoot at them. The Defendant received 23 
from Khaled weapons and grenades to carry out the attack, and collected information over the course of two weeks regarding the 24 
location, but discovered that Israeli settlers no longer came to the place. 25 
 26 
The factual basis 27 
 28 
Prosecution witness 3, Khaled Omar, in his statement P/73, page 4, line 27 through page 5, line 19, tells of the Defendant’s proposal to 29 
carry out a suicide attack by way of shooting, of the approval that Khaled obtained from Hisham Hijazi, of the Defendant’s proposal to 30 
carry out the attack against Jews at the pool, of the delivery of the weapons to the Defendant by the witness in order to carry out the 31 
attack, of the scouting out activity the Defendant carried out regarding the location for the attack and of the failure to carry out the 32 
attack because the Defendant discovered that Jews no longer came to the pool, and that the Defendant therefore returned the weapons 33 
to Khaled. 34 
 35 
This statement from witness 3 provides support for the detailed factual basis in the second count. I also found that the Defendant’s 36 
actions were harming regional security. I note that the Defendant’s actions go beyond the definition of a conspiracy, since he began 37 
the preparations for the commission of the planned attack, both by receiving weapons for the attack and by scouting out the location. 38 
Although the actions do not reach the level of attempt to intentionally cause death, the Defendant can be convicted of the crime of 39 
harming regional security. 40 
 41 
The mental element 42 
 43 
As is indicated in the statement of prosecution witness 3, the Defendant was aware of his actions and of the danger to regional security 44 
that they involved, since the Defendant’s entire objective was to cause the death of Israeli residents by shooting. I therefore find that 45 
the mental element required for the crime attributed to the Defendant is present here. 46 
 47 
Evidentiary supplementation 48 
 49 
Even though as stated, prosecution witness 3’s statements were submitted with unqualified consent, and even though according to the 50 
Abu Hilal rule, they do not require evidentiary supplementation, I have decided to discuss this point, in light of the defense argument 51 
regarding the lack of evidentiary supplementation – and to note that the statements of prosecution witness 3 are external statements of 52 
an accomplice, and they therefore require increased reinforcement, and that reinforcement does not mean supporting evidence but 53 
rather verifying evidence.  The statements of prosecution witnesses 2, 4, 5, 6 and 7 – which provide details regarding the same actions 54 
of the cell  55 
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 3 
to which prosecution witness 3 belonged – therefore constitute increased reinforcement of the Defendant’s statements. Additionally, 4 
P/63 and P/64, which are, as stated, the witness’ scene reenactment reports concerning the cell’s weapons hideouts, also constitute 5 
increased reinforcement. 6 
 7 
I therefore find that the Defendant should be convicted of what is attributed to him in the second count. 8 
 9 
Third count 10 
 11 
In this count, the Defendant is accused of a crime consisting of attempt to cause death, in that on [date missing], together with Yaser 12 
Hamad and Khaled Omar, he carried out a shooting attack against a Ford Transit vehicle on Route 60. According to the details in the 13 
indictment, the Defendant proposed the commission of the attack to Khaled Omar and Khaled appealed to his superior, Hisham Hijazi 14 
for approval of the attack, and to obtain weapons. Khaled Omar received two Kalashnikov rifles and eight magazines and gave the 15 
rifles to the Defendant and to Yaser. On the date of the attack, Khaled transported the Defendant and Yaser to the site of the attack on 16 
Route 60, where the Defendant opened fire from the Kalashnikov rifle that he held, and Yaser did not fire because his weapon 17 
jammed. 18 
 19 
The factual basis 20 
 21 
Prosecution witness 3, Khaled Omar notes the following in his statement, P/2, page 3, lines 10-23: 22 
 23 
“And while Hisham had these weapons, Mua’yed and Yaser came and proposed that we carry out a shooting attack at the end of 24 
Zira’i Road, and that we return by foot to the village, so that we don’t disclose the site of the shooting, which is above Route 60, we 25 
call it Nablus Road because it is the road to Nablus. And this is before a review of the deception, I agreed to the plan because in the 26 
past I threw Molotov cocktails from that place and I was tried for that, and I therefore went to Hisham and asked for weapons and 27 
he gave me two Kalashnikovs and eight magazines. One day before the attack I called Hisham and told him that we are going to 28 
carry out a shooting attack, and this was in the middle of Ramadan 2002 and this was before the evening prayer, I went to 29 
Mua’yed and Yaser and told them to get to the shooting site and I told them that they should fire ten minutes after the evening 30 
prayer. I gave the weapons to them and we went to the shooting site, I returned to the village and listened for news ...”  31 
 32 
Prosecution witness 3, Khaled Omar, supports the first part of the planning of the attack, the preparations for it and the transportation 33 
of the Defendant and Yaser to the site of the attack. However, because the witness was not present at the site of the attack, he cannot 34 
provide support for the facts surrounding the shooting, and the matter falls within the definition of hearsay evidence . (The witness 35 
notes that Yaser reported the details of the attack to him, but this, of course, constitutes hearsay evidence that I have ignored.)  36 
 37 
Prosecution witness 5, Yaser Hamad, who, according to the statement of prosecution witness 3, participated himself in the attack, 38 
states the following in his admission, P/81, page 2, lines 6-28:   39 
“Answer: Yes, approximately in November of 2002, I remember it was during Ramadan, I and Mua’yed set out to carry out the 40 
shooting attack on the bypass road, near the Al Aqaba region in Silwad. Khaled Hamed Najar took me and Mua’yed in his vehicle 41 
which is a black vehicle, I don’t know the make, and let us off in the Al Aqaba region and went home. Mua’yed and I were each 42 
armed with a Kalashnikov and we stood there, the time was approximately 5:00 p.m., and we saw a vehicle with Israeli [license 43 
plate] numbers which was coming in our direction, and when it was close, we fired towards it. I had a problem with my weapon 44 
and it wouldn’t fire any bullets, and Mua’yed shot in the air suddenly because he did not have experience with the weapon, and he 45 
did not hit the car that was going by, [and] afterwards we left the place and returned to the village.” 46 
 47 
The witness added that they were at a distance of approximately 10 meters from the vehicle and that he does not recall the type of 48 
vehicle at which they fired.  49 
This witness provides support for the factual basis for the crime of attempt to intentionally cause death. Regarding the specific attack, 50 
the parties have agreed that there is no disagreement concerning the details of the attack. Although the witness does not recall the type 51 
of vehicle at which they shot, I have found that the expert opinion in Police Incident 2863/02 and the details provided by the witness 52 
are in conformity with each other. Thus, expert opinion 71083/02-07 indicates that bullets from a Kalashnikov rifle or from a weapon 53 
with the same caliber were fired at the vehicle and that all the cartridge casings that were found 54 
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 3 
came from a single weapon. This conforms to what was said by the witness – that the Defendant was the only one who fired, as the 4 
witness’s weapon was jammed. 5 
 6 
The mental element 7 
 8 
The Defendant’s mental element is indicated by his behavior, which is described by the two witnesses. Of course, with regard to the 9 
crime of attempt to intentionally cause death, what is required is an expectation of a fatal result and a desire for such result, and an 10 
intention to complete the crime. The Defendant’s intention to cause death is indicated by the fact that the Defendant, together with 11 
Yaser, were among those who suggested to Khaled the commission of an attack against a vehicle, and that they equipped themselves 12 
with lethal weapons and shot at a vehicle from close range. Although prosecution witness 5 indicates that the Defendant suddenly 13 
started shooting in the air, but notes that this was because of his lack of experience in using the weapon and this does not negate the 14 
Defendant’s intention to cause death. 15 
 16 
Evidentiary supplementation 17 
Going beyond what is needed, I note that the statements given by prosecution witness 3 and prosecution witness 5 reinforce each other 18 
and satisfy the legal requirements regarding the required evidentiary supplementation for an external statement by an accomplice. 19 
Additionally, there is more than enough evidentiary supplementation in the statements of prosecution witnesses 2, 4, 6 and 7, which 20 
tell of the cell’s activity and in the scene reenactment reports concerning regarding witness 3’s weapons, as noted above. 21 
 22 
I therefore find that the Defendant should be convicted of what is attributed to him in the third count. 23 
 24 
Fourth count 25 
 26 
In this count, the Defendant is accused of the intentionally causing the death of Esther Galia of Blessed Memory, on November 18, 27 
2002. According to the indictment, Farah Hamad and Khaled Omar planned to carry out a shooting attack on an Israeli vehicle in the 28 
part of Route 458 (the Allon Road) in the section between Michmas and the Rimonim settlement, and Farah would be the one 29 
shooting at the vehicle and Khaled would serve as a lookout and warn of the arrival of a vehicle. Khaled proposed to the Defendant 30 
that he join in carrying out the attack and the Defendant agreed to this. On the date of the attack, the Defendant and Farah travelled to 31 
the Rimonim junction where the Defendant served as a lookout in order to announce the approach of an Israeli vehicle, and Farah 32 
prepared to carry out the shooting; after Farah saw a Honda Shuttle vehicle with Israeli license plates, driven by a Jewish woman, he 33 
fired toward the vehicle and the driver, Esther Galia of Blessed Memory, was killed from hits from the above-mentioned shooting.  34 
 35 
The factual basis 36 
 37 
Prosecution witness 2, in his statement P/68, on page 1, line 27, through page 2, line 26, tells of the attack that he planned together 38 
with Khaled Omar: More than a year ago, during the month of Ramadan, I planned a shooting attack on the road between 39 
Michmas and Rimonim, the Allon Road . ..  and I was armed with a Kalashnikov and Khaled Hamad was the lookout on the road 40 
and Khaled brought another one with him, Mua’yed Shukri Hamad, approximately 27, married, from Silwad, a plasterer, armed 41 
with a Kalashnikov, a Hamas military operative... 42 
 43 
The witness continues to describe the fact that he waited for a vehicle which arrived, from Michmas, and after a few minutes, a station 44 
wagon came, the model of which he does not remember, with yellow [i.e., Israeli] license plates, and a Jewish woman was driving it, 45 
and he fired approximately 15 bullets at the vehicle, from a range of approximately 5 meters. The witness also notes that the vehicle 46 
was hit and stopped approximately 10 meters from him. The witness states that the Defendant sat in a vehicle and looked out at the 47 
road from the other direction, to see if a vehicle was approaching.   48 
 49 
Prosecution witness 3, in his statement P/72, page 5, lines 12-28, tells of the attack that they planned together with the Defendant and 50 
Farah, on the road leading to Kfar Taibeh, in which there is a junction with a turn-off to Kochav HaShachar and Rimonim. The 51 
witness did not participate in the attack himself, and he therefore does not tell these things from his personal knowledge, but he 52 
verifies details regarding his delivery of the ammunition for the purpose of carrying out the attack and the use of prosecution witness 53 
3’s vehicle to carry out the attack, as prosecution witness 2 also describes.  54 
 55 
The causal connection between the attack described by prosecution witness 2 and causing the death of Esther Galia of Blessed 56 
Memory  57 
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 3 
The details provided by the witness regarding the date of the attack and its location, the type of vehicle and the fact that the vehicle 4 
was driven by a woman driver, and that the vehicle was hit and stopped are in conformity with the facts described in the indictment, 5 
facts regarding the accuracy of which the defense agreed. In addition, a review of the expert opinion that was submitted with  consent 6 
– ZB/79591/02/07 indicates that 16 cartridge casings were found at the site, which had been fired from a single Kalashnikov weapon, 7 
or from a weapon of a similar diameter, and these data as well conform to the details provided by prosecution witness 2 with regard to 8 
the shooting. 9 
There is therefore no doubt in my mind that the attack that the Defendant and Farah Hamad carried out is the attack that caused the 10 
death of Esther Galia of Blessed Memory. 11 
 12 
The Defendant’s part in the commission of the crime 13 
 14 
Since the Defendant was not the one who himself fired at the vehicle of Esther Galia of Blessed Memory, he is not the prime actor 15 
and we must determine whether the Defendant is an accomplice in the commission of the crime pursuant to Section 14(a)(2) of the 16 
Order Concerning Criminal Liability or whether he is an accessory pursuant to Section 14(a)(3) of the same Order. Although the 17 
Defendant was not the one who fired, he did belong to the inner circle concerning the crime, he arrived at the scene of the attack 18 
together with the main actor – being armed with a rifle – and served as a lookout on the road in order to announce the arrival of an 19 
Israeli vehicle at the site. I am therefore persuaded that the Defendant falls within the definition of an accomplice, and is not only an 20 
accessory. 21 
 22 
The mental element 23 
 24 
In this incident as well, because the Defendant has denied the suspicions raised against him without attaching any explanation, his 25 
mental element is indicated by his behavior and by the remarks of the incriminating witnesses. Thus, the Defendant’s behavior – 26 
joining in the attack consisting of close range shooting at those traveling in an Israeli vehicle – indicates to me that the death of 27 
passengers as a result of the shooting was not only something that he foresaw but also something that he wanted. The Defendant, in 28 
his police statements, did not tell any story that could contradict the mental element indicated by his behavior. 29 
 30 
Evidentiary supplementation 31 
 32 
The statement of prosecution witness 3 verifies the details provided by prosecution witness 2 regarding the manner in which the attack 33 
was planned, the location at which it was carried out and the preparations made for it. This statement thus serves as reinforcement, and 34 
even as increased reinforcement of the statement made by prosecution witness 2. 35 
In addition, the expert opinion regarding the findings at the attack site (number of casings, type of weapon used in the shooting and the 36 
fact that there was only one weapon) serves as reinforcement for prosecution witness 2’s statement. These points are made even 37 
though they are not necessary since prosecution witness 2’s statements were submitted with the [defense’s] unqualified consent, and 38 
thus, according to the Abu Hilal rule, they do not require evidentiary supplementation. 39 
 40 
Fifth count 41 
 42 
In this count the Defendant is accused of a crime consisting of an attempt to intentionally cause death, in that on December 27, 2002, 43 
he – together with Yaser Hamed – shot at an Egged Bus, Route No. 177, travelling from Jerusalem to Baal-hazor. Farah Hamed served 44 
as a lookout and notified Yaser Hamed of the arrival of the bus, and Khaled Omar was the one who proposed the commission of the 45 
attack to the members of the cell, and he obtained the approval of Hisham Hijazi for carrying out the attack, as well as ammunition for 46 
carrying out the attack.  47 
 48 
Factual basis 49 
 50 
Prosecution witness 2 states the following in his statement P/69, from page 2, line 22 through page 3, line 10 as follows: 51 
 52 
“Several months later Khaled sent me together with Yaser Hasan Hamad ... and Mua’yed Shukri Hamad, approximately 27, 53 
married, works as a plasterer, from Silwad, to carry out a shooting attack on an Israeli target. The three of us set out at 7:00 a.m. 54 
in Mua’yed’s gray 1983 Subaru after Mua’yed and Yaser already knew at what time an Israeli bus travelling from Ofra to Hazor 55 
passes by. I served as the lookout, guard and sentry regarding the arrival of the bus at the location, while the other members of the 56 
cell waited. I received a cellular [communications] device and waited for the arrival of  57 
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 3 
the bus. My job was to give notice on the cellular device, the number of which I don’t remember, [and] Yaser and Mua’yed would 4 
fire towards it. Each one of us took his place and from my lookout position I saw the bus and notified Yaser and Mua’yed to be 5 
ready, the two covered their faces, and according to them when the bus approached them, they fired towards it with the 6 
Kalashnikovs each one of them had.” 7 
 8 
Prosecution witness 3 also tells, in his statement P/72, on page 2, beginning at line 18, of the planning of an attack on a bus leaving 9 
“from Ofra every day, to Jabal Al Atzur, where there is a military camp, and it passes by way of Dir Jarir and afterward at 10 
Kfar Malek junction... This witness describes the planning of the attack, the division of the jobs among the members of the cell – 11 
with Farah supposed to serve as a lookout and Yaser and Mua’yed being at Kfar Malek junction where they would shoot at the bus 12 
with the Kalashnikov rifles, with their faces masked. The witness also tells of how he obtained the ammunition for this attack from 13 
Hisham Hijazi. This witness did not participate in the attack itself. 14 
 15 
Prosecution witness 5, who did participate himself in the attack, tells the following in his statement, P/81, on page 3, lines 2-22: 16 
“In the second month of 2003, I and Mua’yed Shukri – I told you about him – and Khaled Hamed Najar decided to carry out 17 
another shooting attack, this time on an Israeli bus going out of Ofra in the direction of the “Atzor” military camp, and then on 18 
the day of the attack, I and Mua’yed went to Farah Natur’s house and took Kalashnikov rifles from him for each of us and we 19 
travelled in Mua’yed’s car – a gray Subaru vehicle – to the Kfar Malek junction and waited for the bus to arrive...  20 
We waited for a telephone call from Farah Natur, Farah came and was the lookout and was supposed to make a call to Mua’yed’s 21 
cell phone to tell us if a bus was approaching and where it was, and in fact, Farah called Mua’yed’s cell phone and said that a bus 22 
was on its way toward us. We went out of the vehicle and waited for the approaching bus, and then we fired at it, together...”  23 
The witness adds that this was an Egged bus travelling from the direction of Ofra towards the “Atzor” military camp, and that it was at 24 
7:00 a.m. to 8:00 a.m., and they were masked, [and] the shots were fired, automatically, from a distance of 10-20 meters. 25 
 26 
Based on the statements of prosecution witnesses 3, 2 and 5, I have decided that the factual basis of the crime of which the Defendant 27 
is accused has been proven. 28 
 29 
Was the attack carried out by the Defendant and the members of his cell the same as the attack described in the fifth count? 30 
 31 
The testimony of prosecution witness 5 relates to an attack carried out in February 2003, while the attack in the fifth count was carried 32 
out on December 27, 2002 – meaning that there is a time gap of more than a month. At the same time, it was the same time of year and 33 
we need not accord too much weight to the date provided by prosecution witness 5, since this witness took part in a large number of 34 
attacks, the exact date of which he does not remember, and therefore this gap does not negate the [possibility of] the two events being 35 
the same. 36 
 37 
In contrast, there are other substantive details, such as the place of the attack, the bus towards which the attack was directed and the 38 
fact that according to the expert opinion ZB 50684/02/03/07, there was firing from two different Kalashnikov rifles, and that a large 39 
number of cartridge casings were found all conform to the details provided by prosecution witness 5 in connection with the execution 40 
of the attack.  41 
 42 
I am therefore persuaded, beyond a reasonable doubt, that the attack carried out by the Defendant according to the statements of 43 
prosecution witnesses 2, 3 and 5 was the attack on the Egged Bus No. 177 which is described in the fifth count.  44 
 45 
There is no need to say much regarding the Defendant’s part as a primary actor in this attack, since the Defendant was the one who 46 
fired at the bus, together with prosecution witness 5.  47 
 48 
The mental element 49 
 50 
In this instance as well, the mental element is indicated by the Defendant’s behavior, and by his firing from close range at a passenger 51 
bus – this leaves no doubt regarding the Defendant’s expectation of a fatal result, of his desire for it to occur and of his intention to 52 
complete the commission of the crime. 53 
 54 
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 3 
Evidentiary supplementation 4 
      5 
The statements of prosecution witnesses 2 and 3 verify the statement of prosecution witness 5 and constitute increased reinforcement 6 
of this statement, in which the witness incriminated the Defendant with respect to the shooting. 7 
 8 
Sixth count 9 
 10 
In this count, the Defendant is accused of committing the crime of attempt to intentionally cause death in that on January 29, 2003, 11 
together with the members of his cell, he carried out a shooting attack on the Ein Yabrud bridge on Route 60. According to the 12 
indictment, the Defendant’s role in this attack was the transportation of the two shooters, Farah Hamed and Yaser Hamad, to the site 13 
of the attack, and taking them away from the site after the shooting. The Defendant transported the two to the site of the attack where 14 
they shot at the people riding in an Opel Astra, and wounded two of the passengers – Dvir Kinarti and Yaakov Steinmetz.  15 
 16 
The factual basis 17 
 18 
Prosecution witness 2, in his statement P/69, on page 3, from line 10 – notes that approximately two months after the bus attack, he set 19 
off, together with Yaser and Mua’yed, to carry out an attack on the Ofra by-pass road. They traveled in Mua’yed’s vehicle, with 20 
Mua’yed transporting them, and the witness and Yaser Hamad did the shooting. He notes that they went above the bridge and fired at 21 
a blue or black colored vehicle, with Israeli license plates, and that the vehicle continued to move without stopping. 22 
Prosecution witness 3, in his statement P/72, on page 6, line 6 to page 7 line 5, tells of the planning of the attack by the cell members, 23 
the different roles given to the members of the cell, and that these included the Defendant’s role of driving the two shooters. This 24 
witness was not present at the attack itself. 25 
 26 
Prosecution witness 5, who was one of the shooters in the attack, in his statement P/81, on page 4, line 6 through page 5, line 7, tells 27 
that at the end of February 2003, together with the Defendant and Farah Hamad, they travelled in the Defendant’s vehicle to the Dir 28 
Debwan bridge, armed with two Kalashnikov rifles, walked on the bypass road in the direction of Nablus and stood behind a large 29 
boulder and waited for a vehicle, and then, when a vehicle arrived, they shot at it. The witness states that the attack was carried out 30 
close to 4:00 p.m. 31 
 32 
Thus, I find that the factual basis of the sixth count attributed to the Defendant has been proven. 33 
 34 
Was the attack in which the Defendant took part the attack in which Dvir Kinarti and Yaakov Steinmetz were wounded? 35 
 36 
There is a one month gap between the date of the attack attributed to the Defendant and the attack carried out by the members of the 37 
cell according to their statements, but in light of the many attacks in which the witnesses took part, this is not sufficient to refute the 38 
connection between their statements and the attack described in the indictment. The time and location of the attack conform to the 39 
details provided by the witnesses, but the witnesses could not say what type of vehicle they fired at. 40 
Nevertheless, a review of the expert opinion ZB 53383/03/07 indicates that in the attack which is the subject of the sixth count, bullets 41 
from two Kalashnikov rifles were fired, and that there are affirmative connections to the weapons used to carry out the attacks that 42 
were the subject of the third, fourth, fifth and seventh counts, which were also carried out by the members of the cell. I am therefore 43 
persuaded, beyond a reasonable doubt, that the attack attributed to the Defendant in the sixth count was carried out by the Defendant 44 
and members of his cell. 45 
 46 
Was the Defendant an accomplice or an accessory? 47 
 48 
Since the Defendant did not himself do any shooting, and was therefore not the prime actor in this instance, we must consider whether 49 
he falls within the definition of an accomplice or the definition of an accessory. Because the Defendant is a member of the cell, who 50 
took part 51 

 52 
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 3 
in the planning of the attack and in its execution, I find that the Defendant belonged to the inner circle of those who carried it out and 4 
he should therefore be viewed as an accomplice rather than as an accessory. 5 
 6 
The mental element 7 
 8 
In this instance as well, the mental element is indicated by the Defendant’s behavior, and therefore, in light of the Defendant’s 9 
participation in the attack in which it was decided to fire at close range toward those traveling in an Israeli vehicle, the Defendant’s 10 
intention to cause the deaths of those travelers is indicated. 11 
 12 
The evidentiary supplementation 13 
Going beyond what is needed, I note that the statements of prosecution witnesses 2, 3 and 5 constitute increased reinforcement of each 14 
other, as required with respect to external statements of accomplices.  15 
 16 
Seventh and eighth counts 17 
 18 
In these counts, the Defendant is accused of intentionally causing the death, on May 11, 2003, of David Zion of Blessed Memory, and 19 
of the attempt to cause the death of the driver of an additional vehicle that passed by. According to the indictment, the Defendant, 20 
Ahmad Mustafa Hamed and Yaser Hamad conspired to carry out a shooting attack directed at the travelers in an Israeli vehicle, and 21 
the Defendant’s function in this attack, pursuant to the indictment, was to be the lookout, from the Silwad area, and to warn of the 22 
arrival of the IDF forces. The shooters in this attack were Ahmad Mustafa Hamed and Yaser Hamed, [Sic] [the latter of whom] did not 23 
ultimately shoot, because his weapon jammed. 24 
 25 
The factual basis 26 
 27 
Prosecution witness 5 notes as follows in his statement, P/81, on page 5, beginning on line 11:  28 
“Answer: Yes, this was in the fifth month of 2003, a week before we did the attack, we – myself and Mua’yed Shukri and Ahmad 29 
Mustafa Hamed – decided to carry a shooting attack on an Israeli vehicle... Mua’yed stayed as the lookout from the direction of 30 
the Silwad village, to look out for a situation in which the army would come or if there would be a [different] problem, that he 31 
would inform us. We - myself and Ahmad Mustafa Ahmad reached the Yabrud bridge, Khaled travelled to Jifna and waited there 32 
for us and then we stood and waited for a vehicle, and a vehicle came and we fired on it – myself and Ahmad Mustafa – but I had a 33 
problem with my weapon and no bullet fired from it and Ahmad Mustafa fired toward the vehicle and hit the vehicle...”  34 
The witness added that the attack was carried out at approximately 7:00 a.m. and from a distance of approximately 20-30 meters from 35 
the vehicle, and that it was reported on the news that a settler had been killed in the attack. 36 
 37 
Prosecution witness 6, in Memorandum P/84, at para. 21, tells of a shooting attack carried out at the same location and as a result of 38 
which an Israeli was killed. However, this witness states that he carried out the attack with Khaled Omar alone, and not with the other 39 
members of the cell. This statement cannot, therefore, support the seventh and eighth counts and according to the details provided by 40 
the witness, this was a different attack which he carried out. In paragraph 23, he tells of an additional attack that he carried out at the 41 
same location, and as a result of which a man was killed, but according to him, his accomplices in that attack were Farah Hamad as the 42 
shooter and Khaled Omar as the getaway driver. Thus, this attack is also not the attack mentioned in counts 7 and 8.  43 
 44 
The statement of prosecution witness 5 supports the factual basis in the seventh count. 45 
 46 
Was the attack that the Defendant carried out the attack in which David Zion o.b.m. was killed? 47 
 48 
The details of the attack provided by prosecution witness 5 regarding the date and time of the attack and the fatal result that it caused 49 
conform to the agreed upon facts in the seventh count. However the witness does not provide any details regarding the type of vehicle, 50 
because, according to him, he has no recollection. 51 
 52 
I have carefully examined expert opinion ZB 62693/03/07, which was submitted with the consent [of the parties]; according to this 53 
expert opinion, 17 cartridge casings were found in the area along with a piece of a cartridge casing. Among the 17 casings that were 54 
found,  55 
 56 
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 3 
16 were apparently fired from a single Kalashnikov rifle and the source of one casing was a different Kalashnikov rifle. The fact that 4 
only one casing was found from one of the Kalashnikov rifle conforms with prosecution witness’ comment that his weapon jammed 5 
and did not fire, and the round for which a piece of the casing was found in the area is apparently the round that caused prosecution 6 
witness 5’s weapon to jam. 7 
 8 
Regarding the shooting at an additional vehicle that passed by at the site and was hit by a single bullet in its fuel tank, as stated in the 9 
facts of the eighth count, this happened in the midst of the shooting at the vehicle of David Zion, and it constitutes a part of the same 10 
incident. 11 
 12 
I found additional support for the connection between the shooting attack carried out by the Defendant and the incident in which 13 
David Zion of Blessed Memory was killed, in the fact that the casings found at the site were tied to other shooting incidents that were 14 
carried out by the Defendant and the members of his cell, including the attacks mentioned in counts three, four, five and six. 15 
 16 
I therefore find that the shooting attack described by prosecution witness 5 as described above and the attack in which David Zion was 17 
killed are identical. 18 
 19 
The Defendant’s part in the crime 20 
 21 
The Defendant, according to the statement of prosecution witness 5, took part in the decision to carry out the attack and was given the 22 
job of warning against the approach of IDF forces. Although the Defendant was not the prime actor, in light of the fact that he took 23 
part in the decision and in the conspiracy to carry out the attack, then even though his part was smaller than that of the others, the 24 
Defendant still belongs to the inner circle and he should be seen as an accomplice in the commission of the crime and not as an 25 
accessory. 26 
 27 
The mental element 28 
 29 
The mental element in this incident is indicated by the Defendant’s actions. We learn of the Defendant’s intent to cause death from his 30 
[participation in the] conspiracy to carry out the attack and from his participation in the shooting attack. The Defendant made no 31 
argument that can negate what is indicated by his behavior. 32 
 33 
Evidentiary supplementation 34 
 35 
Prosecution witness 4, in his statement P/79, tells that he was sent by Ahmad Mustafa Hamed to check whether the road was free of 36 
the army in the Ein Yabrud area, and that afterward he met with Ahmad Hamed, together with Yaser Hamad, prosecution witness 5, 37 
and reported his findings to them. These remarks from this witness reinforce the statement of prosecution witness 5 regarding the said 38 
attack, and verify the details provided by prosecution witness 5. 39 
 40 
The Defendant is therefore convicted of the crime attributed to him in counts seven and eight. 41 
 42 
Ninth and tenth counts 43 
 44 
In the ninth and tenth counts, the Defendant is charged with intentionally causing the death of Shalom Har Melech of Blessed 45 
Memory, and the wounding of Limor Har Melech, on August 29, 2003. According to the indictment, the shooting at the decedent and 46 
his wife was carried out by Ahmad Mustafa Hamed and Farah Hamed, and the Defendant was the one who transported those who 47 
carried out the attack to the planned site of the attack, and after the attack, took them away from the site. 48 
 49 
The factual basis 50 
 51 
Prosecution witness 2, in his statement P/68, on page 4, lines 5-24, describes the attack that he carried out with Ahmad Mustafa 52 
Hamed on the Allon Road, with the Defendant acting as the driver: 53 
 54 
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 3 
“Three months after the attack at Yabrud bridge, in which four settlers were injured, I met with Ahmad Mustafa and Mua’yed 4 
Shukri Hamad at a place near my home where we hid the weapons, and we planned a shooting attack, and Ahmad Mustafa 5 
proposed a shooting attack on the Allon Road near the dirt road to Mayar, and we agreed to this suggestion...and Mua’yed was in 6 
the Subaru, driving, and I and Ahmad Mustafa went out of the vehicle with the Kalashnikovs and fired our automatic weapons at 7 
the red Israeli vehicle coming from the Rimonim settlement – each of us firing about 20 bullets – and we saw that the red vehicle 8 
stopped at the side of the road about 70 meters from us, and we ran away...” 9 
 10 
Prosecution witness 6, in memorandum P/84, at para. 24, tells of the execution of the attack with Farah Hamad and the Defendant in 11 
the Allon Road area, at a red private vehicle. The details that this witness provides regarding the attack conform to the details provided 12 
by prosecution witness 2 and provide support for the facts detailed in the ninth and tenth counts. 13 
 14 
Is the attack mentioned by prosecution witnesses 2 and 6 the attack in which Shlomo Har Melech of Blessed Memory was 15 
murdered and Limor Har Melech was injured?  16 
 17 
The details provided by the two witnesses, prosecution witness 2 and prosecution witness 6 regarding the location of the attack, its 18 
date, the color of the vehicle and the fatal consequence, conform to the agreed-upon facts indicated in the ninth count. Likewise, the 19 
number of bullets fired by the attackers and the fact that according to expert opinion ZB 73623/03/07, the bullets were fired from two 20 
different Kalashnikov rifles, also conform to the statements of the two prosecution witnesses. It is also important to note that 21 
according to the expert opinion, there was a connection between the cartridge casings used in the execution of this attack and other 22 
attacks carried out by the cell, such as the attacks that were the subjects of counts six, five and three. Therefore there is no doubt left in 23 
my mind that the attack carried out by the Defendant and the members of his cell is the same attack in which Shlomo Har-Melech of 24 
Blessed Memory was murdered and his wife was wounded.  25 
 26 
The Defendant’s part in the crime 27 
 28 
The fact that the Defendant was one of the planners of the attack, as is indicated by the statement of prosecution witness 2, even 29 
though he was not the prime actor, means that there is no doubt that he was part of the inner circle of the attackers and thus an 30 
accomplice in the execution of the crime. 31 
 32 
The mental element 33 
 34 
As with the other counts, in this incident the Defendant’s intent to cause death is indicated from his conspiring to carry out the attack 35 
from close range, against those traveling in a vehicle, and from his behavior and from the fact that he took part in the execution of the 36 
attack. 37 
 38 
The evidentiary supplementation 39 
 40 
As stated, the statements of prosecution witnesses 2 and 6 were submitted with the unqualified consent [of the defense], and therefore, 41 
according to the rule in Abu Hilal, they require no evidentiary supplementation. Nevertheless, these statements constitute increased 42 
reinforcement for each other, as required for external statements of accomplices which were not submitted with [the parties’] consent. 43 
We must therefore convict the Defendant of the crimes attributed to him in the ninth and tenth counts. 44 
 45 
The eleventh count  46 
 47 
In this count, the Defendant is accused of the crime of conspiring to intentionally cause death through the placement of an explosive 48 
device to which the Defendant and his accomplices had attached [metal] bolts in order to increase its strength. 49 
 50 
This count is based on the statements of prosecution witness 2, P/71 on page 2 and on the statement of prosecution witnesses 3, P/73 51 
on page 6. 52 
  53 
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 3 
Prosecution witness 3, in his statement P/73 on page 6, line 26 notes that Ahmad Mustafa Hamed’s proposal was to place an  4 
explosive device next to a vehicle in which IDF officers travelled, and the members of the cell refused to do this because they were 5 
concerned. 6 
 7 
Prosecution witness 2, by contrast, notes in his statement, P/71: And afterward we planned to carry out an attack involving leaving a 8 
device consisting of a gas canister on the road between the Ofra road and the road that goes to Atzor by way of Dir Jarir, and the 9 
plan was to set off the device through telephone wires, alongside a brown Nissan military vehicle in which officers travel every day. 10 
 11 
Since prosecution witness 3 provides a logical explanation for the fact that in the end, the attack was not carried out by the 12 
Defendant’s cell, and was instead carried out by a different cell, I decided to prefer, in this case, the version that favors the Defendant 13 
and because of the doubt, to acquit him of the [count of] conspiring to carry out an attack consisting of placing an explosive device. 14 
Regarding the improvement of the device, the two witnesses provided identical details, and this part of what is written in the 15 
indictment has been proven.  16 
 17 
The Defendant must therefore be acquitted of [the crime that] is attributed to him in the indictment, conspiracy to intentionally cause 18 
death, and to instead convict him of the crime of trafficking in weaponry, pursuant to section 2 of the Order Concerning Trade in 19 
Military Equipment.  20 
 21 
Twelfth, thirteenth, fourteenth and fifteenth counts 22 
 23 
In these counts, the Defendant is accused of intentionally causing the deaths of three IDF soldiers, First Sergeant Erez Idan of 24 
Blessed Memory, Sergeant Elad Pollack of Blessed Memory and Sergeant Ro’i Yaakov Solomon of Blessed Memory, and of 25 
wounding an additional soldier, a member of the same force as the three soldiers who were killed. 26 
 27 
According to the indictment, the members of the second military cell, which was under the command of Hisham Hijazi, proposed an 28 
attack against the patrol of IDF soldiers that passed through Ein Yabrud every day. Hisham Hijazi, accepted this proposal, obtained 29 
the necessary approvals from his commanders and decided to include in the plan for the attack all the members of the Hamas militant 30 
cells that were connected to him. 31 
As the Defendant’s cell was also included in the plan, the Defendant and the members of his cell agreed to join in the execution of the 32 
attack, and as was agreed among the members of the cell, the task of shooting at the soldiers were designated for the Defendant, Farah 33 
Hamad and Ahmad Mustafa Hamad, while Khaled Omar was supposed to serve as the driver and lookout, and Yaser Hamad was 34 
supposed to warn of the arrival of IDF forces from the Ofra settlement. The Defendant and the members of his cell monitored the 35 
soldiers in the patrol in order to learn of their movements, and they also located an ambush spot for carrying out the attack. 36 
On the date of the attack, the Defendant and the members of his cell equipped themselves with four Kalashnikov rifles and an M-16 37 
rifle, and Khaled Omar transported them to the place that had been set for the ambush. Ahmad Mustafa, who traveled in a different 38 
vehicle, picked up two members of the second cell and brought them to the ambush point. Khaled Omar who served as the driver of 39 
the getaway car according to the plan, waited for the members of the cell alongside the mosque in Ein Yabrud. 40 
The Defendant and four accomplices (from the two different cells), equipped with weapons that the Defendant and his accomplices 41 
brought – four Kalashnikov rifles and an M-16 rifle, waited at the ambush point for the patrol of IDF soldiers. 42 
When the patrol of the four IDF soldiers approached the ambush site, the Defendant and his accomplices fired at them with the 43 
intention to cause their deaths. The three IDF soldiers, First Sergeant Erez Idan of Blessed Memory, Sergeant Elad Pollack of 44 
Blessed Memory, and Sergeant Ro’i Yaakov Solomon of Blessed Memory fell on the road from the shooting carried out by the 45 
Defendant and his accomplices and an additional soldier was wounded and disappeared from the shooters’ field of vision. The 46 
Defendant and his accomplices approached the IDF soldiers and shot them while they were still lying on the road, to make certain that 47 
they had been killed. The Defendant and his accomplices took the IDF soldiers’ short M-16 rifles and escaped from there in the 48 
vehicle of Khaled Omar, who picked up the cell members in his vehicle. 49 
 50 
The factual basis       51 
 52 
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 3 
The attack which is the subject of counts 12-15 was an attack in which the members of the two military cells participated, and 4 
therefore each of prosecution witnesses 2-12 tells of this attack, each one from his point of view, according to the role that he played 5 
in the framework of the attack. It should be recalled that the members of Hisham Hijazi’s cell who took part in the attack did not know 6 
the Defendant ([because] the two cells were exclusive of each other) and they therefore do not mention him in their statements, but 7 
they note that operatives in an additional cell whom they did not know took part in the attack. 8 
 9 
Prosecution witness 2 in his statement, P/68, on page 4, line 25 through page 6, line 20, describes the execution of the attack in full 10 
and the Defendant’s part in its execution. 11 
 12 
“The fourth attack, which we did in Ein Yabrud, approximately three weeks before Ramadan, I met with Khaled and with Ahmad 13 
Mustafa and Mua’yed in the house, and we planned the execution of a shooting attack on an IDF patrol who were walking on foot 14 
in the Ein Yabrud village. Everyone knows that the soldiers walk on foot each day, at the same time, on the main road of Ein 15 
Yabrud. 16 
The patrol walks on foot between the hours 4 p.m. and 8 p.m., and inspects the residents of Ein Yabrud. And two days before this 17 
attack, I and Ahmad Mustafa and Mua’yed and Khaled set out to Ein Yabrud in the evening to see where we would carry out the 18 
attack on the patrol of soldiers. We set off in Mua’yed’s gray Subaru vehicle. Not the vehicle that took part in the attacks, but 19 
Mua’yed’s private vehicle, a second vehicle. We set off in this vehicle from Silwad to Ein Yabrud and on the main road we saw the 20 
4 soldiers that were walking on the road and the soldiers stopped the vehicle ahead of us for an inspection and we asked the 21 
residents of Ein Yabrud where exactly the soldiers walked and they told us and we chose a spot on the way to carry out the attack. 22 
There was a wall of a house next to the main road. 23 
And Ahmad Mustafa bought a white Mitsubishi vehicle for the attack and the day before the attack, Ahmad brought with him four 24 
Kalashnikovs and a Beretta gun, and I and Mua’yed and Khaled and Ahmad Mustafa met near my home in a weapons hiding 25 
place, there was an M-16 there and pistols, and we cleaned the weapons and set up to carry out the attack the next day at 4:30 p.m. 26 
And we hid the weapons under some grapes and on the day of the attack, at 4:00 p.m., I came to Ahmad Mustafa to his house, to 27 
take the Mitsubishi. And afterward, I came in the Mitsubishi to the place where the weapons were hidden, and afterward Ahmad 28 
Mustafa came to this place in a red Opal vehicle with Mua’yed and Khaled. Khaled was the driver of the red Opal vehicle that 29 
belonged to the brother of Ahmad Mustafa, whose name was Amjad, who was in America. And we put all the weapons in the 30 
Mitsubishi and Ahmad Mustafa traveled in the white Mitsubishi with the weapons and we, I and Mua’yed and Khaled the driver 31 
traveled in the Opal before him, to open the way for the Mitsubishi, [to make certain that] the army wouldn’t be there.  32 
And at about 5:30 p.m. we reached the main road in Ein Yabrud, about half an hour after the evening prayer, and we were in the 33 
Mitsubishi and the Opal, next to the school in Ein Yabrud, and Ahmad Mustafa got out of the Mitsubishi and gave us a case with 4 34 
Kalashnikovs and an M-16 and 3 face masks (akni’a). Ahmad travelled in the Mitsubishi on the main Ein Yabrud road until next 35 
to the wall, and stopped behind the house with the wall and we went with the weapons and the masks to the house with the wall.  36 
And afterwards Ahmad Mustafa came to us and we put the masks on and we hid behind the stone fence. And each one had a 37 
weapon with him. I had an M-16 and Mua’yed had a Kalashnikov and Ahmad Mustafa had a Kalashnikov and Khaled was the 38 
lookout with the cell phone, [he] saw where the soldiers were walking and two more masked men came whom I don’t know and 39 
took 2 Kalashnikovs and we waited for the soldiers and after about half an hour that we waited behind the wall, approximately 70 40 
meters from the side of the house and approximately 270 centimeters from the side of the road, because there is dirt on the side of 41 
the house. I and Mua’yed and Ahmad Mustafa hid and put on masks and we also put masks on us behind the wall and Khaled 42 
called my cell phone and told me that the soldiers were coming to us and I told everyone to get ready to shoot and then I saw the 43 
soldiers that walked two in front and two in back, and we all fired at them, myself and Mua’yed and Ahmad Mustafa and the two 44 
masked men, and I had a problem with the M-16 weapon and I fired only 3 bullets at the soldiers, and I saw that the soldiers were 45 
on the floor and we went to the soldiers and Mua’yed and Ahmad Mustafa and two masked men fired at the soldiers who were 46 
lying on the floor on the road, and we took the weapons from the soldiers; they had a short M-16 and we put the weapons in the 47 
Mitsubishi and Khaled came in the red Opal vehicle and I and Mua’yed and Ahmad Mustafa traveled in the Opal to Silwad and 48 
the two masked men got into the Mitsubishi and traveled in the direction of Ofra with all the weapons that there were. I saw only 3 49 
soldiers dead on the floor on the main road, I don’t know what happened to the fourth soldier, maybe I didn’t see him.” 50 
 51 
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 3 
This statement supports the facts set out in the indictment with regard to the Defendant as the prime actor in terms of the commission 4 
of the crime. According to this testimony, the Defendant was a full partner in the planning of the attack and took part in the shooting at 5 
the soldiers and afterward in making certain that they were killed. 6 
 7 
Prosecution witness 3, in his statement P/72 on page 9, line 9, also provides a detailed description of the execution of an attack in 8 
October of 2003, directed at a patrol of IDF soldiers. The witness notes that the Defendant was a partner in the planning and in the 9 
monitoring that was carried out for the purpose of carrying out the attack and also participated in the attack itself, being armed with a 10 
Kalashnikov rifle. This witness was not present at the site of the attack itself, because he served as a driver, but he provides exact 11 
details regarding the preparations for the attack and regarding the target, meaning a patrol of IDF soldiers which he saw, and regarding 12 
the type of weapons and the site of the attack. 13 
 14 
Prosecution witness 5, in his statement P/81 on page 8, line 9-26, also talks about the attack. This witness also – in accordance with his 15 
role – was not among the shooters, but was instead the one who warned of the approach of IDF forces, and his statement verifies 16 
details provided by the other witnesses. According to the statement of this witness, the Defendant called him and told him that they 17 
had carried out the attack, which constitutes an external admission of the Defendant, to one who is not in a position of authority, and 18 
reinforces the direct incrimination made by other witnesses.  19 
 20 
Prosecution witness 6, in his statement P/84 in para. 25, tells of the planning of the attack and of its execution in detail, and 21 
incriminates the Defendant with regard to participation in the attack consisting of the murder of three IDF soldiers. 22 
 23 
In addition, the witnesses that belonged to the second cell, in their statements, tell of this attack without mentioning the Defendant’s 24 
name, since they did not know him. 25 
 26 
Prosecution witness 7, Hisham Hijazi, tells of the attack in memorandum P/24, beginning with para. 7.76; he was also not among the 27 
shooters themselves but he was one of those who planned the attack. 28 
 29 
Prosecution witness 8, in his statement P/39 on page 7, line 4-23, tells of the attack as being among a number of matters that were told 30 
to him by Hisham Hijazi, but he says that because he was Hisham’s superior, he gave him the approval to carry out the attack. This 31 
witness did have a part in taking the weapons of those who carried out the attack and the weapons of the IDF soldiers, and in 32 
photographing them for the purpose of claiming responsibility. Even though this is not direct testimony, it reinforces the other 33 
statements included in the evidentiary material. 34 
 35 
Prosecution witness 9, in his statement P/44 on page 5, beginning at line 5, tells of the attack and about his part in this attack.  36 
 37 
Prosecution witness 10, in his statement P/46 on page 5, line 2 et seq. tells of his participation in the attack on the patrol of four IDF 38 
soldiers and of the fact that he gathered information about the soldiers and that in the attack itself, he served as a lookout. 39 
 40 
Prosecution witness 11, who was one of those who fired at the IDF soldiers, tells about the attack in his statement P/57 on page 5, line 41 
21 et seq. This witness notes in his statement that together with him and his fellow cell member, two or three masked men took part, 42 
and he tells of the types of weapons that they used in carrying out the attack. This witness, however, did not know the Defendant and 43 
therefore does not mention him by name, but provides details identical to those provided by prosecution witnesses 2 and 6, regarding 44 
the manner in which the attack was carried out. 45 
 46 
Prosecution witness 12, who was also one of the shooters in the attack, speaks of it in his statement P/60 on page 11, line 17 et seq. 47 
This witness also provides the same details regarding the execution of the attack and also tells that he was able to identify Ahmad in 48 
the Silwad cell, because he knew him from the time that they were in prison together. 49 
 50 
In light of all this, I find that the factual basis in counts 13, 12, 14 and 15 has been proven beyond a reasonable doubt. 51 
 52 
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 3 
Was the attack that the witnesses talk about in their statements the attack in which the three IDF soldiers, First Sergeant Erez Idan 4 
of Blessed Memory, Sergeant Elad Pollack of Blessed Memory and Sergeant Ro’i Yaakov Solomon of Blessed Memory, were 5 
murdered, and an additional soldier was wounded? 6 
 7 
The details provided by the witnesses in their statements, as described above, conform, regarding all parameters, to the attack 8 
described in count 12, the facts of which are agreed upon. There is conformity in terms of the date of the attack, its place and the 9 
number of soldiers in the patrol, the manner in which the attack was carried out and the taking of the weapons. The prosecution 10 
witnesses’ statements conform to the findings in the expert opinion submitted in the context of the agreed-upon facts, ZB 78614/03/07 11 
both with regard to the many bullets that were fired and with regard to the type of weapons (four different Kalashnikov rifles and one 12 
M-16 rifle) and the identity of the rifles used in this attack and those with which the other attacks were carried out by members of the 13 
cell, such as the attacks that are the subject of the sixth, fifth and fourth counts. 14 
 15 
I am therefore persuaded beyond a reasonable doubt that the Defendant and the members of his cell are the ones who carried out the 16 
attack in which the three IDF soldiers were killed and an additional soldier was wounded. 17 
 18 
The mental element 19 
 20 
In this incident, the Defendant’s behavior, meaning the direct shooting from close range at the IDF soldiers and the additional firing 21 
after the soldiers fell on the road to make sure they had been killed, does not leave any doubt regarding the Defendant’s intention to 22 
cause the soldiers’ deaths. 23 
 24 
The evidentiary supplementation 25 
 26 
All the statements regarding the attack that is the subject of counts 12, 13, 14 and 15, as described above, verify and reinforce each 27 
other and constitute evidentiary supplementation for each other, as required by law. 28 
 29 
Sixteenth count 30 
 31 
In this count, the Defendant is accused of a crime the substance of which is an attempt to  cause death. According to the plan thought 32 
of by Hisham Hijazi, the members of the cells would make use of a truck that would collide into an IDF soldiers’ vehicle and after the 33 
members of the cell fired at the soldiers and killed them, they would capture the soldiers’ bodies and hide them for the purpose of 34 
[obtaining the] release of Palestinian prisoners, among whom was Hisham’s brother. 35 
 36 
This attack was planned to be carried out by the members of the two cells, and the Defendant, together with the members of his cell 37 
agreed to take part in the plan. The Defendant and the members of the two military cells set off to carry out the planned attacks on two 38 
occasions, being equipped with Kalashnikov rifles, [but it] did not succeed because no military jeep passed by the place. An additional 39 
attempt to set off for the planned attack did not succeed because the members of the cells saw that there was alert movement by IDF 40 
forces. 41 
 42 
The factual basis 43 
 44 
As stated, because the members of the two cells were supposed to participate in this attack as well, all of witnesses 2-12 relate to this 45 
incident in their statements. At the same time, prosecution witnesses 7-12, who belonged to the second cell and not to the Defendant’s 46 
cell, and who did not know the Defendant, do not mention his name in their statements, but they do relate to the fact that the members 47 
of the Silwad cell (the Defendant’s cell) did take part in the attempt at carrying out the attack. The following is the evidentiary 48 
material that supports this count, and in which the Defendant is incriminated by name by the members of his cell: 49 
 50 

a. Statement of prosecution witness 2, P/68, on page 6, line 27 et seq. 51 
b. Statement of prosecution witness 3, P/72, on page 10, line 14 et seq. 52 
c. Statement of prosecution witness 4, P/77, on page 6, line 12 et seq. 53 
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d. Statement of prosecution witness 5, P/81, on page 9, line 1 et seq.  4 
e. Memorandum of the questioning of prosecution witness 6, P/84, para. 28-29. 5 
 6 

The following is the evidentiary material that supports the commission of this attack and in which the Defendant is not mentioned by 7 
name – statements of members of the second cell who did not know the Defendant: 8 
 9 

a. Memorandum of prosecution witness 7, P/24, para. 7.89, and memorandum P/36, beginning with para. 4.1. 10 
b. Statement of prosecution witness 8, P/39, on page 7, line 27 et seq. 11 
c. Statement of prosecution witness 9, P/44, on page 6, line 8 et seq. 12 
d. Statement of prosecution witness 10, P/48, on page 2, line 10 et seq. and this witness’ memorandum, P/55, at para. 5.2.  13 
e. Statement of prosecution witness 11, P/57, on page 7, line 10 et seq. 14 
 15 

I have found that the factual basis in Count 16 has been proven.  Similarly, the acts of the Defendant and his accomplices went beyond 16 
the definition of preparation and reached the level of an attempt because they set out when they were equipped with suitable weapons 17 
and in accordance with the plan that had been made in order to carry out the attack. The failure to carry it out resulted from the fact 18 
that no military jeep arrived at the site, but the Defendant and his accomplices, from their perspective, did all that was needed of them 19 
in order to carry out the attack, and their acts therefore fall within the definition of an attempt, as has also been held in the case law.  20 
 21 
The mental element 22 
 23 
The mental element is indicated by the plan of the Defendant and his accomplices itself. The objective to which the Defendant and his 24 
accomplices had agreed was causing the deaths of the soldiers and the taking of their bodies for the purpose of negotiating for the 25 
release of prisoners. This indicates the intention to cause death. Similarly, the intention to complete the crime is indicated by the fact 26 
that the Defendant and his accomplices set off, on two occasions, to carry out the plan, as required with respect to the crime of 27 
attempt. 28 
 29 
The evidentiary supplementation 30 
 31 
As stated, the evidentiary material was submitted with the unqualified consent of the defense (other than with respect to prosecution 32 
witnesses 8 and 9) and therefore, according to the case law, no evidentiary supplementation is required. At the same time, in this case, 33 
the various statements, as stated above, verify and reinforce each other and constitute evidentiary supplementation as required by the 34 
rules of evidence in cases in which material has not been submitted with [the parties’] consent. 35 
 36 
In addition, I also found reinforcement for the statements of prosecution witnesses 2-12 regarding this count in the Defendant’s 37 
statement P/67, on page 5, lines 11-17. The Defendant was asked in this instance for his response regarding what was stated in the 38 
statement of prosecution witness 2 regarding the planned attack which is the subject of count 16. The Defendant’s response - “this 39 
attack did not succeed but other attacks will succeed with God’s help” (as in the original) - constitutes a type of primary admission 40 
that points to the fact that the Defendant knows what the matter is and is connected to the subject. 41 
 42 
Therefore, the Defendant is to be convicted of the crime attributed to him in the sixteenth count. 43 
 44 
The honorable Presiding Judge, Major Yair Tirosh 45 
 46 
I concur 47 
 48 
The honorable Judge Major Michael Ben David 49 
 50 
I concur.  51 
 52 

  53 
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[stamp:] Military Appeals Court — Judea and Samaria 

[stamp:] District Officer, Netanya. 9338 

[signature] [stamp:] 4584482. Major Elinor Barazani, District Officer, Netanya 

Date: 15 Tamuz, 5766      Case Number: 1173/04 1 
July 11, 2006 2 
 3 
Conclusion 4 
 5 
In summation, we have acquitted the Defendant of the crime attributed to him in the eleventh count and have instead convicted him of 6 
a crime involving trade in military equipment pursuant to section 2 of the Order Concerning the Prohibition of Trade in Military 7 
Equipment. We have also decided to convict the Defendant of the crimes attributed to him in counts, 1, 2, 3, 4, 6, 5, 6, 7, 8, 9, 10, 12, 8 
13, 14, 15 and 16, according to what is written in the indictment. 9 
 10 
Handed down and published today, July 11, 2006, in open court and in the presence of the parties. 11 
 12 
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Judge    Presiding Judge   Judge 14 
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